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' The tainted branches of the tree. 

If lopped with care, a strength may give, 
By which the rest ^all bloom and live, 
All greenly -fresh and wildly free ! 
But if the lightnmg in its wrath 
The waving boughs with fuiy scathe, 
The mas^ trunk the ruin feels, 
And never more a leaf reveals." 
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TO 

THE RIGHT HONOURABLE 

THOMAS LORD MONTEAGLE, 

&c. &c. 



The kind permission by which we are enabled to 
dedicate this volume to your Lordship may re- 
quire some account of the circumstances which 
have led to its publication. 

Your Lordship, on the 1st of August, 1850, in 
your place in the House of Lords, moved for " a 
Commission to inquire and report on the state of 
the law of landlord and tenant in Great Britain 
and Ireland, showing the differences which ex- 
isted between the laws as affecting the two parts 
of the United Kingdom"(a), 

That your Lordship failed in obtaining such a 
Commission was a matter of deep regret to those 
who understood the subject in its bearings on the 
condition and prospects of Ireland. 

(a) Hansard's Debates, vol. cziii. pp. 610-612. 
a2 
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A learned member of the Hoiise of Commons 
(Mr. Napier), who was present when the motion 
was discussed, and negatived, soon afterwards ex- 
pressed to us a wish that, when Qur leisure per- 
mitted, we should endeavour to prepare what 
might, to 5ome extent, supply the want of a more 
formal and authoritative report. In compliance 
with this suggestion (which was accompanied with 
the gift of many valuable notes and public papers), 
we have, in the short interval, executed the task 
at least with diligence, and have attempted to ex- 
hibit the present actual state and social results of 
the law of landlord and tenant in Ireland, to con- 
trast it with the law of England and Scotland, to 
state its defects, and suggest measures for its con- 
solidation and amendment. We have also dealt 
with the " tenant-right" question as impartially as 
we could, and canvassed in detail the several pro- 
posals for its adjustment. 

In now presenting the result of our labours to 
your Lordship, and others who may be interested 
in this important subject, we are fully conscious 
how inadequately the present work can supply 
the place of a Report by a Commission acting 
under the sanction of public authority, and pri- 
vileged to avail itself of the advice and assistance 
of intelligent and competent witnesses, and the au- 
thentic information of official returns. This neces- 
sary imperfection of our powers of investigation 
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has been chiefly experienced when endeavouring 
to adapt the evidence collected in past inquiries 
to the present condition of Ireland ; but we have 
sought to supply the deficiency by resorting, to 
every available source of information within our 
reach. 

. Collateral subjects, of deep interest in the pre- 
sent state of Ireland, pressed down as she is by 
peculiar and accumulated afflictions, have passed 
almost necessarily under our notice. How far 
these latter have been the result of recent le- 
gislation may demand grave inquiry, and deserve 
impartial and ample discussion. This must be 
said, that no country could prosper under the 
restless agitation of a shifting policy, as uncertain 
as the casual exigencies of party ; and Ireland, 
especially, needs social repose and a steady policy, 
temperately, but firmly administered, for the se* 
curity of property, liberty, and life. 

The inquiry with which we have been engaged 
originated in your Lordship's motion; our con- 
nexion with it is attributable to our valued friend, 
Mr. Napier. But it is right we should make our- 
selves exclusively responsible for the views which 
are commended in the following pages. 

In the formation and announcement of these 
views, we have not identified ourselves with any 
class or party in Ireland ; and to your Lordship, 
as a Nobleman who has taken an independent 
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part in promoting the prosperity of our common 
country, we feel peculiar pleasure in dedicating 
the present volume, and subscribing ourselves, 

Your Lordship's 

Faithful and obedient Servants, 

WILLIAM DWYER FERGUSON, 
ANDREW VANCE. 

Dublin, May^ 1861. 
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RELATION 
LANDLORD AND TENANT, 



CHAPTER I. 

NATUEE OF KELATIOH OF LAKDLOM AND TENAKT. 

§ 1. Nature of the Relation of 3. Field far legislative /hi* 
Landlord and Tenant. provement. 

2. How far founded on Cen^ 4. Pretitninary Tngtiin/ inte the 
tracts jLauf, and its Working* 

Sect. 1. Naiure i^die Relation of Landlord and Tenant,-^ 
Before entering upon the subject of tke relation of land- 
lord and tenant, a preliminary inquiry suggests iiself^ 
upon what basis does that jektion itself stand ; Tvbetber 
upon the footii^ of the feudal law, as a relation of lord 
and tenant, superior and inferior, willi its consequences 
of mutual support and dep^idence, oorrelatWe rights 
and duties, or upon that of the Roman Civil Lav, as a 
conveational eontraot between two independent partiea, 
founded on considerations of mutual convenience and 
self-interest, and regulated by terms and conditions to be 
faithMly and literally complied with; If it be regarded 
as a natural relation, the duty of the Legislature and 
the offioe of the law should be to insure its rights and 

B 
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enforce its duties ; if as an artificial contract, to pre- 
serve its sanctity and insist upon the fidelity of its obser- 
vance. There is ground to fear, that, by confusing those 
different aspects of the subject, not only has error been 
propagated, but the wild theories that are afloat as to the 
rights of property have been countenanced ; the duties and 
responsibilities of owners of land have been proclaimed, 
whilst their rights and privileges have been reluctantly 
recognised ; the position, of dependence has been com- 
plained of, and in some instances repudiated, while the 
solemnity and obligation of contracts have not been re- 
garded. It, therefore, appears to us to be of great im- 
portance, that, before any change in the law of landlord 
and tenant is attempted, the true nature and character 
of the relation itself should be examined into and kept 
steadily in mind. 

§ 2. How far founded on Contract, — All good men 
will agree, that it were a pity that the relation of land- 
lord and tenant should be exclusively based ** on a 
cold, selfish, commercial contract, without regard to the 
moral elements, more important than the legal, it con- 
tains;" or that the landed property of the country 
should be dealt with as a mere commodity of utility, 
measured by the rule of money, losing all perception 
of its duties, and rights, and responsibilities, and those 
time-honoured associations, which have invested it with 
the character of being the great bond between the dif- 
ferent members of the community : yet we cannot close 
our eyes to the fact, that the connexion between landlord 
and tenant has in latter times become in Ireland, as in 
England and Scotland, less permanent and more commer- 
cial in its character, and that the transition from the one 
state to (he other has loosened the bonds of the old feu- 
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dal relation, before the obligations of the commercial one 
were sufficiently understood and recognised. In Scotland 
the transition took place two centuries ago, and the first 
dawnings of the change were ushered in with violence 
and bloodshed ; we can, therefore, scarcely wonder that 
in Ireland it has somewhat unsettled men's minds, and 
given rise to extravagant demands for fixity of tenure 
and compulsory valuation of rents, — to such notions as that 
tenants should have a joint proprietorship in the soil, and 
landlords have an interest only in the unimproved and 
wilderness state of their own property : but although the 
agitation of those wild doctrines has never met with any 
such amount of public sympathy as to become formidable, 
there are other dangerous elements in the question which 
cannot safely be left at large, and which it were well to 
have speedily and satisfactorily arranged, before the ex- 
travagant expectations on either side shall have rendered 
the subject more complicated, and its adjustment more 
difficult. 

§ 3. Field for legislative Improvement. — The coinci- 
dence of an exuberant soil and teeming fisheries with 
a starving population, the abundance of all the requisite 
elements of mineral and commercial wealth with abject 
poverty, the existence of navigable rivers and commo- 
dious harbours, and the vantage-ground of a situation 
central between the Eastern and Western Worlds, with 
a lifeless commerce and an inert population, are poli- 
tical anomalies which it may take many years to resolve, 
and are, perhaps, beyond the powers of legislation to re- 
medy ; but there does appear to be a plain and practical 
field, in which much may be done to promote the peace 
and prosperity of the country, in increasing the produc- 
tiveness of the soil and the utilization of its resources, and 
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Stimulating the industry of its cultivators, and improying 
their material comforts and social and moral condition ; by 
simply placing the relation of landlord and tenant upon a 
more equitable footing as'regards the tenant, and securing 
to him the just and certain reward of hislabour, and upon a 
more &ithkeeping footing as regards the landlord, by effec- 
tually securing to hira his rights and remedies ; by making 
the law precise, intelligible^ and accessible ; not by muU 
tiplying enactments on a subject already overloaded with 
Acts of Parliament(a), but by revising, consolidating, and 
simplifying the code, and reducing it to a more conve- 
nient compass, divesting it, as far as practicable, of techni- 
calities, alike detrimental to the morale of the tenant and 
vexatious and harassing to the landlord, encouxaging ha- 
bits of improvidence, want of punctuality, and dishonesty, 
and exasperating feelings which should have been those of 
kindness and consideration into resentment and retribu- 
tion ; not, on the other hand, dealing with landlord and 
tenant as hostile parties having opposite interests, and each 
seeking some advantage over the other, but as members of 
a relation of mutual dependence and support, the welfare 
of each being inseparably involved in that of the other. 

§ 4. Preliminary Inquiry ivdo the Law and its Working, 
" — Upon such a subject the most deliberate and careful 
inquiry is necessary before it becomes safe to disturb its 
relations, and the actual law and its working should be 
thorcMighly understood before it is altered ; and accord- 
ingly the groundwork of legislation has been wisely laid 
in the labours of several parliamentary committees and 
commissions, and more recently in the labours of the 

(a) The gr«at evil of Ireland has sixty Statates passed on this subject 
been the exoess of legislation. In the for Ireland, and only five or six for 
jreign of Gteorge III. there were about England. 
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Commissioners who formed what is called " Lord Devon's 
Commission," who successfully, and with an industry, im- 
partiality, and judgment beyond all praise, inquired into 
the actual working of the law relating to the occupation 
of land in Ireland. But although they have elicited a 
vast body of invaluable evidence on the working of the 
law, their results have not been hitherto brought into 
juxtaposition with the actual law which they were de- 
signed to illustrate. To do this has been our humble 
eflfort ; to set forth the existing law on the occupation and 
improvement of the land generally, as administered in Ire- 
land, so far as it affects the political, social, and econo- 
mical condition of the people, and the provisions of the 
Statutes aflfecting those relations ; to point out the parti- 
culars wherein the law on the subject differs from the law 
as administered in England and Scotland; and lastly, to 
illustrate its practical working, from the parliamentary 
and private papers placed at our disposal, and especially 
from the body of evidence collected by the Devon Com- 
mission ; and to supply our necessary want of personal 
experience in matters disconnected with our professional 
pursuits, by carefully considering what has been said and 
written on this wide and interesting subject: and the result 
of our (as we trust we may say) unprejudiced investigation 
appears to us to show, that while the existing law contains 
much that is good, it is on the whole in an unsatisfactory 
state ; that the time has arrived when theXegislature may 
safely interfere to consolidate and simplify it, and remedy 
such defects and inaptitudes as time and the changes in 
the nature and character of the relation, and the progress 
of civilizajbion, and the improvements in agricultural sci- 
ence, may have developed ; and that, although the sug- 
gestions of the Parliamentary Commissioners have re- 

b2 
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suited in many important changes in the law, there are 
yet more difficult and equally essential parts of the sub- 
ject remaining unsettled, which, afler the hopes and ex- 
pectations that these very inquiries have raised, cannot 
now be suffered to remain undisposed of, without conse- 
quences more serious than deep disappointment 
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LEASES AND TENURE OF LAND IN IRELAND. 
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Sect. 5. Fee-simple Propridors, — It is unnecessary to 
enter into any disquisition upon the origin and nature of 
the tenures by which the landed proprietors in Ireland 
hold their estates, as they differ in no essential particu- 
lar from the ordinary fee-simple tenure in Engls^id. 
They have been mostly acquired by letters patent from 
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the Crown, upon the forfeiture and attainder of their for- 
mer possessors, in a manner certainly not beneficial to 
this country, for these wholesale confiscations of pro- 
perty, and the conferring of them on the English nobi« 
Hty and military adventurers, has led to that extensive 
engrossing of large tracts of half cultivated lands in Iceland 
which the disorders and confusion of feudal times caused 
in England(ft), but with results far more mischievous and 
permanent, from the general non-residence of the more ex* 
tensive engrossers. These circumstances, independently 
of the law of settlements and entails, have impeded the 
growth of that class of small fee-simple proprietors who 
constitute so useful an element in society, and have occa- 
sioned, in their place, the baneful order of middlemen, to 
whom very many of the misfortunes of this country have 
been generally, if not justly, attributed. 

§ 6. Leases for Lives renewable for ever. — The incon- 
venient tenure of leases for lives renewable for ever 
(under which more than one-seventh of the entire land 
in Ireland is or was until very recently holden) was, 
we believe, another consequence of the extensive en- 
grossing of estates by absentee proprietors, unwilling or 
tinable to depart with their seignorial dominion of the 
soil, and incapable, from the obligation of stronger ties to 
England, to discharge the duties it demanded, and there- 
fore under the necessity of interposing between them and 
the occupiers of the soil, a class who would vu'tually re- 
present the fee-simple, and yet be amenable to the obliga- 
tions of a tenant, and to the statutable remedies incident to 
the reversion, which that tenure left in the proprietor of 
the fee. Lord Redesdale, once Lord Chancellor in Ireland, 

(h) See Adam Smithes Political Eoonomy. 
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states that leases with covenant of perpetual renewal arose 
in Ireland, instead of fee-farms, in consequence of persons 
purchasing improvable estates, without having money to 
carry on their improvements, and then procuring it in 
this manner: they paid, for example, fifteen thousand 
pounds for an estate, and conveyed it to another, in fee- 
simple, for ten thousand pounds, taking a lease of the whole, 
with covenant for perpetual renewal, at a rent equal to 
the interest of the ten thousand pounds. 

§ 7. Conversion into Fee-farms, — The inconveniences 
attending this tenure, the difficulty of discovering the 
existence of the lives, the litigation which arose from 
delay or default of timely renewal, were so severely 
felt, that the Legislature wisely interfered, and has made 
provision for the conversion of those tenures into fee-farm 
estates, at the option of the lessee, by converting the tines 
into annual payments, and providing for the grantor the 
remedy by ejectment for nonpayment of rent ; a deci- 
sive step towards the establishment of a body of inde- 
pendent yeomen proprietors in fee; in addition to which 
it may be worthy of consideration whether further pro- 
vision might not advantageously be made for the redemp- 
tion of the fee-farm rents upon terms similar to the re- 
demption of the land tax in England, so as to render this 
class more entirely independent. 

§ 8. Bishops^ Leases, and Toties Quoties Renewals. — 
Another very extensive derivative tenure in Ireland 
was that under bishops' leases, sublet with what were 
called toties qaoties covenants for renewal ; also found to 
be injurious from its uncertainty, which discouraged 
improvement, and depressed the marketable value of the 
property, and was for this, among other reasons, con- 
verted into perpetuity leases by the Church Temporalities' 
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Act (3 & 4 Will IV. c. 37) ; and we believe that mea- 
sures are in progress for the conyersion of the leases of 
the extensive estates of Trinity College into similar per- 
petuities upon equitable terms^ which cannot fail to prove 
beneficial to the community. 

§ 9. CiMtomary Tenures, — While the tenure by lease 
for lives renewable for ever has not been common in 
England, on the other hand, the copyhold tenure so pre- 
valent there has not been known to exist in Ireland, 
unless in some exceptional cases, such as the manor of 
Kilmoon or Primatestown, in the county of Meath, where 
it is said to be found ; nor have the English local customs 
of borough-English, or gavelkind, been met with in Ire- 
land, although prior to the reign of James I. a certain 
custom of gavelkind did exist in respect of the lands of 
persons beneath the rank and degree of the chieftainry, 
which, unlike the custom of the Anglo-Saxons, included 
the illegitimate descendants, and excluded altogether the 
female line from the inheritance. 

§ 10. Custom of Tanistry, — ^Another custom, called ta- 
nistry, regulated the descent of the lands of the chieftain 
and his kinsmen and dependents, under which a parcel 
of land was allotted to the tenant during the will and 
pleasure of the chieftain(c), and to the former prevalence 
of a custom so inconsistent with order and improvement^ 
the historian attributes the barbarism and desolation con- 
spicuous in the Irish territories in the reign of James I., 
before that, by a solemn decision of the Court of Queen's 
Bench, it was condemned, as contrary to the common law 
ofEngland(d). 

(c) See Sir Jamea Ware^s AntU Case of tani&tiy ; Spencer's View of 
qaittee of Ireland, vol. 2, p. 71. Iielaod, p. 24. 

(rf) See Sir John Davis's Reports, 
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§ 11. Different Kinds of Letting 8. — A lease, according 
to the definition of the civil law and of the law of Eng- 
land, is a contract by which one party gives to another 
the enjoyment or use of anything during a limited time, 
for a certain rent or hire(^). In this sense a lease is 
equally distinct from a sufferance of occupation and a 
partnership in the freehold. The contract may be en- 
tered into by deed under seal, by writing merely, or by 
word of mouth ; but since the Statute of Frauds (7 Will. 
III. c. 12, A. D. 1695) a writing has become essential upon 
any letting of lands for a period exceeding three years, 
or upon which less than two-thirds of the improved value 
is reserved ; and in the absence of such a writing, signed 
by the landlord or his authorized agent, the letting merely 
creates a tenancy from year to year. 

§ 12. Distinction between Leases and Agreements ; Un- 
certainty of. — A clause contained in a recent Statute 
(8 & 9 Vict. c. 106, s. 3), which we may perhaps assume 
does not extend to Ireland(/), has enacted that leases 
which should by the Statute of Frauds have been in 
writing, must now be by deed under seal, in order to be 
valid, as leases at law. Thus, by the law in England, all 
leases for periods exceeding three years or at less than 
two-thirds of a rack rent, must not only be in writing but 
by deed ; whereas in Ireland we are left to determine 
whether any particular instrument in writing constitutes 
a lease or a mere equitable agreement, according to dis- 
tinctions so subtle and cases so conflicting that to enu- 
merate them would serve no purpose other than to show 

(«) Domat. C. L. 6. 1. tit. 4, sec. 2. a misprint of the word " release** for 

(/) ^® cannot speak too con- " lease" In the exempting daoae, 

fldently on this point, as by a blun-' which may give rise to some unoer- 

der too commonly incident to the tainty in its construction, 
legisktion for Ireland, there occurs 
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-what an abundant field for litigation they present(^), and 
how desirable it would be to close it, either by enacting 
that all instruments in writing, evidencing a contract for 
the possession of land, in consideration of a rent or return, 
should constitute leases in law ; or, as in England, that 
they should all equally be void in law as leases, unless 
solemnized by seal(/i). 

§ 13. Tenancy from Year to Year. — When one enters 
without any defined agreement and pays rent, or holds over 
after the expiration of a lease, he becomes a tenant from 
year to year only. According to a more equitable rule of 
the civil law, if a tenant were suffered to hold over, after 
the expiration of his lease, a new tenancy was created (by 
tacit relocation) for one or several years, according to 
the intention of the parties and the nature of the hold- 
ing ; and if there were an inequality of the expenditure 
and produce between one year and another, as in all til- 
lage lands, the tacit renewal was for not less than two 
years(i). In England and Scotland the law is similar to 
the law in Ireland, but the local customs which prevail 
in almost every county and shire, and are recognised and 
enforced, modify its inconveniences by providing reason- 
able compensation for expenditure made, and not re- 
turned. 

§ 14. The great Tenure in Ireland unsuited to agricultu- 
ral Improvement, — The great majority of the occupying 
tenants in Ireland hold the land as yearly tenants (or un- 
der what is popularly but inaccurately called a tenancy at 

(jf) See Woodfall's Landlord and ble to reconcile the decisions -with 

Tenant, p. 55, where the cases are each other. 

collected under fifty-five heads, to (A) See Rev. W. Hunter (728) Q. 

enable a landlord to steer his way 52. Agreements for leases lead to great 

between them, and to determine whe- confusion, 

ther he can safely distrain or not. (t) Domat Civil Law. 
Woodfall declares that it is impossi- 
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will), detenninablebya six months* notice to quit, ending 
with the exact period of the year at which the tenancy 
commenced. This tenure has been, for the most part« and 
in the absence of express contract, created by judicial de- 
cision, to obviate the injurious effects of the still more 
precarious tenure of an estate at will ; but while it may 
have answered the exigencies of an unimproved and sim- 
pie system of husbandry^ when the course of farming was 
to look £:>r a return for the labour and capital expended 
in ihe immediate crop of the year, it is complained of aa 
unsuited to an improved system of agriculture, which 
seeks its reward in a series of crops extending over a 
period of several years. It is not so much the shortness 
of the term that is complained of, as the precariousness and 
imcertainty of it, mischievously paralysing industry and 
preventing improvement 

§ 15. Want of Security of Leases complained of, — The 
want of leases has been a standard subject of complaint 
in Ireland from the reign of Elizabeth (A;) to the present 
time, and is the ready apology for the apathy and indo- 
lence, and want of exertion, on the part of the tenant^ to 
better his condition and improve his land. He says he 
will not expend his labour or his money on an uncer- 
tainty, or, by the improvement of his farm, hold out a 
temptation to his landlord to increase his rent or disturb 
his possession in consequence of those very improvements 
which his industry or capital has effected. 

§ 16. Practical injustice seldom results ». — It is highlysatis- 
factory to find that the searching inquiries of the Devon 
Commissioners liave elicited few instances of real injus- 
tice in this respect, and that whilst general charges have 

(Jt) See Spenser's View of Ireland. 
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been frequently made, authenticated facts have seldom 
been relied on ; that cases of alleged oppression, when 
examined into, have generally proved unfounded; and 
that, where they have been substantiated, it was mostly 
among a class now rapidly diminishing in name and num- 
ber, the inferior or middlemen landlords ; and that upon 
the estates of the large and respectable proprietors, the 
almost universal testimony given was, that there was no 
difference observable in the improvements effected by 
those who had leases and those who held at will ; that the 
greatest improvement existed where there was no lease, 
but a good landlord; the sense of security which en- 
courages improvement depending less on the nature of the 
tenure than the character of the proprietor(/). 

§ 17. Insecurity of Tenure injurious, — ^But the charac- 
ter of the proprietor is not, after all, that kind of security 
upon which a cautious or even a prudent man will invest 
his money. The proprietor may get into pecuniary dif- 
ficulties, or may be succeeded by one of a different cha- 
racter ; and the occurrence of an instance of an improv- 
ing tenant being dispossessed may operate to paralyse 
the energies of a whole neighbourhood. We, therefore, 
think it may safely be assumed that so long as the claim 
to compensation in respect of valuable and unexhausted 
improvements is one of imperfect obligation, a lease may 
be considered a necessary guarantee to an improving 
tenant, and a corresponding advantage to the community. 
§ 18. Testimont/ on this Subject. — We found this opi- 
nion on the testimony of very many persons of expe- 
* rience and intelligence, and above all impeachment or 
suspicion, who concur in condemning the tenancy from 

(0 See A. MiUer (130) Q. 112 ; W.Blacker (52) Q. 69 ; N, Haher (17) Q. 15. 

C 
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year to year, as most mischievous to both parties, advan- 
tageous only to the oppressive landlord and the default- 
ing tenant: — injurious to the landlord, who, after long in- 
dulgence, finds it presents a formidable difficulty to his 
getting rid of a fraudulent tenant, increased by the trou- 
ble, litigation, and hard swearing attendant ojn establish- 
ing the commencement of the tenancy, in order to his 
notice to quit ; and who, instead of having his lands im- 
proved and drained, built upon and planted, recovers 
them exhausted and dilapidated : — injurious to the tenant, 
as a discouragement and hindrance to his bettering his 
condition and station in life, when anxious to expend the 
actual capital he has, i. e. his labour, in improving his 
land, or to raise a money capital on the credit of his 
lease from the banker, instead of borrowing small sums, 
at ruinous interest, from the usurers on whom his tenure 
at will makes him dependent(m). And even should the 
title to compensation for improvements be legalized, a con- 
siderable class of tenants (perhaps of the most deserving), 
from the natural instinct that attaches men to the soil on 
which they have laboured, and the invincible aversion to 
seeing the fruits of their labour handed over to a stranger, 
would prefer a fixed tenure to any remuneration whatso- 
ever ; and an equally extensive class of proprietors, who 
from apprehension of fraudulent statements of expenditure 
that never took place, or made without judgment or care, 
will still be inclined to prefer a lease to compensation. 
There are not a few who, estimating so highly the value 
and necessity of leases to the security and encouragement 

(m) Master Brooke (Receivera' Q. 37 ; F. Davis (945) Q. 7 ; Wm. 

Committee), Q. 64 ; Sir WitUam Ford (1094) Q. 6 ; Rev. P. Kellv 

Beecher, Bart. (776) Q. 21; W. Fe- (307) Q. 16 ; Kev. M. Duggan 

therston H. (416) Q. 50 ; C. Filgate (608) Q. 12 ; J. Butler (276) Q. 86. 
(612) Q. (60) ; James Wilson (976) 
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of the tenant, propose to coerce the landlord into granting 
.leases by imposing upon him who does not give his tenant 
a fixed interest in the land, the payment of the county 
cesses, which are mostly for the permanent improvement 
of property(n) ; while others would do so by taking away 
from the landlord the power of distress over the tenant at 
will, treating him in the light of a mere steward or factor 
on the estate, to be sued as such by an action of debt ; 
conceiving that those who do not grant leases should not 
be armed with a two-edged sword in their hand, — a dis- 
*tress and notice to quit, for the recovery of rent, in the 
same way as other landlords who grant leases, and make 
independent tenants(o). 

§ 19. Voluntary Granting of Leases encouraged. — But 
when the vast inequality in the character, capital, intelli- 
gence, and circumstances of the tenantry is considered, it 
will appear how impolitic and unjust it would be to im- 
pose anything approaching to an indiscriminate rule of 
compidsion to the granting of leases, and that the efforts 
of the Legislature may be more judiciously and success* 
fiilly directed to the removal of those hindrances which 
prevent the voluntary formation of contracts deemed be- 
neficial to the community. 

§ 20. Hindrances removed, — I. Reduction of Stamp Du- 
ties. — The Legislature has already taken steps calculated 
to remove some of those obstacles: first, by a reduction of 
the high stamp duties which ' attached to leases(jp), and 
which in very many recorded cases prevented tenants 
accepting them though offered by their landlords, and 
pressed upon them(9) ; and perhaps the nominal amounts 

(») See D. Cl&ichy (680) Q. 86. {q) I. Kincaid (7) Q. 46, 47; 

(o) J. R. Price (1026) Q. 30 ; L R I. GuinneM (8) Q. 19 ; N. Maher 

Lyons (981) Q. 11. (17) Q. 14 ; Sir P. Nugent (46) Q. 

(p) 18 & 14 Vict c. 97 ; 9 fc 10 24 ; W. Fetherston H. (416) Q 60. 
Vict. c. 112. 
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reserved on small leases might have been dispensed with 
altogether, with great advantage to the pnblic, and very 
little detriment to the revenne(r). These duties have 
operated as a serious impediment to the adoption of writ- 
ten contracts respecting land, and prevented agreements 
as to small matters being reduced into writing ; and the 
attempts of the poorer classes to avoid the burden of them 
by the use of unstamped instruments has led to fraud, 
litigation, and insecurity (*), and violent revenge(^). 

§ 21. II. Short Forma of Leases. — The Legislature has 
also endeavoured to diminish the expense and length of 
leases, by prescribing an abridged statutable form, with 
covenants or words having a certain efficacy attributed 
to them. The expense of Chancery leases is still very 
exorbitant on the smallest holding ; to avoid which, the 
tenure is in ninety-nine cases out of the hundred, from 
year to year; and when a lease expires, it is not renewed, 
if possible(ti). 

§ 22. III. Disconnecting ike Elective Franchise from 
Leases, — The Legislature has also removed another most 
serious obstacle to the granting of leases, by disconnecting 
the elective franchise from the possession of tenure by lease, 
which caused it to be objected to by landlord and tenant, 
as the source of collision in political contests(v). It might, 
perhaps, be better if the franchise were dependent on the 
amount of rent actually paid, rather than on the value, 
which leads the tenant to exaggerate it for the purpose of 
the registry, and induces the landlord afterwards to adopt 



(r) See D. 0*ConneU (1119) (u) Master Brooke, Q. 28, 42. 

Q.9. (r) D. O'Connell (1119) Q. 12; 

(») CoL Charles Synge (687) Q. F. Davis (946) Qf. 7 ; G. V. Jack- 

21. son (461) Q. 88 ; L. Disney (1086) 

(0 D. O'ConneU (1119) a 5. Q. 41. 



Digitized by VjOOQ IC 



mi^^^sm^mmmmmmmmm^mss;sm 



LAND IN IRELAND. 17 

it for the purpose of raising the rent, or resisting any ap- 
plication for a reduction of it(«?)/ 

. § 23. Existing Impediments to Leases, — But there were 
in operation other causes, which, while they continued to 
exist, would have rendered a lease positively injurious 
both to landlord and tenant ; and so long as these causes 
are suffered to operate, it will be vain and unjust to ex- 
pect any considerable adoption of the system of leases. 

§ 24. I. Disregard of Covenants, — The low standard 
of morality in the peasantry, in the observance of cove- 
nants in leases, is the first and most formidable impedi- 
ment to their being granted ; that utter disregard of 
stipulations and engagements, which makes the landlord 
to feel that a lease is a one-sided thing, binding him 
firmly, while the tenant is not bound at all. The tenant, 
having a lease, is apt to consider he cannot be put out so 
long as he pays his rent, and need not care much about 
the covenants ; he mismanages and sublets, and looks upon 
his covenant as " only a clause"(5?). He finds all attempts 
.to enforce them almost invariably fail ; and an action for 
breach of covenant, even if successful, is, in fact, no re- 
medy against one who generally can neither pay damages 
nor costs, and, if he can be compelled to do so, is reduced 
to beggary and ruin ; so that the landlord naturally feels 
that a lease, though it binds him firmly, is of no efficacy 
whatever to bind a tenant who recognises in it no moral 
force, and successfully disputes its legal obligation, and 
whom bankruptcy or insolvency may unbind altogether(y). 
Therefore, until the tone of morality is greatly improved 

(») See D. Clanchy (630) Q. 36. H. Kennedy (278) Q. 23 ; Sir 

(a:) See a very able article on Percy Nugent, Bart., (46) Q. 27, 28; 

tenant right, Dublin University Ma- D. H. Kelly (431) Q. 43 ; I. Leahy 

gazine, April, 1846. (683) Q. 7. 
(y) W. Sherrard (32) Q. 68 ; C. 

C2 
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Among the Irish peasantry^ and means provided by the Le* 
gislature, whereby the obligation and sanctity of covenants 
and stipulations can be more summarily and effectually en- 
forced than at present, it is neither just nor reasonable to 
insist upon the proprietor committing himself and his 
property to so inconvenient a fetter. To elevate the 
moral character of the peasantry, by removing all oppor- 
tunity of deliberate breaches of contract, would be a most 
salutary exercise of legislative power. 

§ 25. II. Fluctuation in Prices and Value of Land, — 
Another great cause of the refusal of leases, stated by one 
who knew Ireland well(^), arises from the fluctuation of 
prices, and the alternations in the value of land which 
have been experienced since the year 1800; and from 
the circumstance that when prices fell the landlords were 
obliged to make extensive abatements in their rents, and 
found themselves embarrassed by leases which were of no 
value to them, and afterwards, when high prices returned, 
were unable to raise the rent again, and therefore they 
naturally desired to keep themselves on the safe side. 
In this respect, too, a lease is a one-sided thing to the 
landlord, as one of the tenant class naiveb/ expressed it, 
when saying that the tenants ought to take leases even 
at the present rents ; because, if the times mended, they 
get the benefit of it, and if they get worse the landlord 
would have — the land(a). On the other hand, the more 
provident and conscientious class of tenants are, from the 
same cause, namely, the great fluctuations in the price of 
agricultural produce, naturally apprehensive of being 
bound by a fixed rent for a term of years(i). This im- 

(z) D. O'Connell (1119) Q. 4; tie (362) Q. 68; M. Garrety (861) 

See W. Ford (1094) Q. 60. Q. 24 ; Rev. J. Browne (138) Q. 86, 

(a) M. Roche (627) Q. 16. and B. Mohan (240) Q. 9, 10, 11; C. 

(ft) F. Wadsworth (324) Q. 23 ; Maxwell (891) Q. 50 ; D. O'ConneU 

G. Shegog (327) Q. 16; G. Beat- (1119) Q. 6. 
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pediment to the granting and accepting of leases, some 
intelligent persons think can be safely removed by adopt- 
ing some standard of rent which may rise and fall within 
certain limits with the fluctuation of prices, analogous to 
the system of corn-rents in use in Scotland, which we shall 
have occasion to notice hereafter. 

§ 26. ni. WafU of industrial Knowledge. — Anotherimpe- 
diment to the granting of leases arises from the educational 
condition of the peasantry , the want of sufficient practi* 
cal intelligence and knowledge of the rudiments of agri- 
cultural science. Unless a tenant is of industrious habits, 
and has intelligence enough to understand the value of 
improvements, he is more likely to continue in the course 
which his fathers before him have followed than to im- 
prove. The Irish peasant, more, perhaps, than other pea- 
sants, is averse to enter upon any new or improved sys- 
tem, from indifference and disinclination to change old 
habits and adopt any course of cultivation that induces 
continuous care and labour, in place of the desultory 
efforts he is accustomed to ; and even when induced to 
adopt an improved system, and satisfied that it is remu- 
nerating to him, when left alone he immediately goes 
back to the old system, because the other gave too much 
trouble. Until, therefore, they shall have acquired agreater 
degree of intelligence and industry, it is scarcely prudent 
that they should be left too much to themselves ; and until 
the difficulties of enforcing covenants as to cultivation, 
against subletting and burning, have been removed, land- 
lords will object to granting lengthened leases, which 
they imagine deprive them too much of their legitimate 
control over their property, especially so long as the ten- 
dency of political agitation is to estrange the tenant from 
his landlord ; and they will be likely to adhere to a sys- 
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tem which better enables them to enforce the observance 
of their wishes for the regulation of their estates(c). 

§ 27, The old Leciaes found to be prejudicial to Improve" 
ment. — This impression on the minds of landlords, that 
leases have been prejudicial to improvement, is perhaps 
greatly owing. to their observing the evils which followed 
from the old leases granted in the last century, which, by 
mismanagement and subdivision, certainly begot a class 
of the most indolent and improvident and impoverished 
tenantry in the world. This may not be a fair criterion 
by which to judge the present race of tenants(rf), and the 
frame of covenants was then less accurate than it is now; 
but very much still remains to be effected in the simplifica- 
tion of the remedies to enforce such covenants as may be 
deemed beneficial to the estate and to the public, such as 
those against subdivision, burning, and over-cropping: 
and the practical education of the tenantry in the rudi- 
ments of the only art which it falls to their lot to exercise, 
must be considerably improved before we can expect the 
wishes of the Legislature to be extensively carried out in 
the granting of leases. 

§ 28. Leases not beneficial to small Tenants, — These lat- 
ter observations have been more generally applied to the 
smaller farmers, or tenants holding six or eight acres, 
having little of either capital or intelligence, and generally 
unable to effect what are called permanent improvements, 
and therefore supposed to need the protection of a lease 

(c) A. Walker (668) Q. 6; Col. Collis (39) ; G. Heenan (547) Q 

C. Synge (687) Q. 17; D. Wilaon 78; M. Crofton(39i) Q. 34; T. R. 

(626) Q. 4 ; T. R. Sarsfield (738) Saursfield (738) Q. 40 ; Capt. Bol- 

Q. 27 ; 1. 1. Poe (570) Q. 44 ; R. F, ton (849) Q. 41. 

Sanders (960) Q. 16; G. V. Jack- (d) F. Barber (360) Q. 53; W. 

son (461) Q. 48 ; I. Leahy (683) Clarke (364) Q. 39. 
Q. 6 ; W Sherrard (29) Q. 61 ; M. 
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the less, than to the tenants of moderate fanns, having 
some capital or help to improve them. It would mani- 
festly be injudicious to give a lease to a pauper in both 
money and labour capital(«). He is likely to be more 
improving and comfortable as a tenant at will, to get more 
assistance from his landlord, and though his rent may be 
reduced, it is not likely to be raised, and if there happen 
to come a bad crop, he generally meets more consideration, 
gets more allowance for improvements, and under a good 
landlord he has a virtual perpetuity ; whereas the tenant 
by lease, at the expiration of his term, runs the risk of 
being dispossessed in consequence of higher offers for his 
farm(/). 

§ 29. Leases on the whole betieJiciaL — But whatever may 
be the obstacles in the way of granting or accepting leases, 
we are bound to regard them, on the whole, as an eligible 
mode of encouraging the improvement of the soil, having 
the sanction and recommendation of the Legislature ; and 
possibly the objections we have alluded to may be obvi- 
ated by the wisdom of Parliament, in devising some sys- 
tem that, on the one hand, will insure to the landlord 
cheap and speedy justice against the tenant who deliber- 
ately violates his contract, and, on the other hand, may 
mitigate, in favour of the tenant, the effects of a contract 
he may have become unable to fulfil by reason of the de- 
preciation in the value of agricultural produce. 

§ 30. Legal Impediments to Leasing should be removed.-^ 
It therefore becomes important to see that all restrictions 
to tbe^exercise of leasing powers, which the law itself has 
interposed, be removed so far as will be compatible with 



(«) L Darcy (688) Q. 29 ; R. B. 16 ; W. ModmII (620) Q. 17 ; G. V. 
CUytoD (980) Q. 980. Jackson (461) Q. 88 ; W. HMnUton 

(/) a F. Saundera (960) Q. 1^, (869) Q. 45. . 
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all due protection to the rights of remdnder-men and in- 
competent persons ; and our next inquiry will be, into the 
exact extent of leasing powers enjoyed by the different 
members of the community in Ireland, how far the Legis- 
lature has already gone in creating and enlarging those 
powers, and making them subservient to the promotion of 
improvements in agriculture, manufactures, mining, and 
fisheries ; and we shall then consider whether those powers 
may not be rendered better adapted, by slight modifica- 
tions, to the more advanced state of improvement in which 
we live. 
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Sect. 31. Tenant in Tail; LeoMng Power under Enahling 
Act, — A tenant in tail, though he has power (when under 
no disability) to acquire the absolute dominion of the fee- 
simple, is, nevertheless, by the constitution of our law, 
unable to make an eflPectual lease for a single year be- 
yond his own life, unless he complies with certain condi- 
tions prescribed by the Enabling Statutes(^), or the Fines 
and Recoveries Abolition Act(A). Under the Enabling 
Statute of Charles, he can only make a lease to bind his 
own issue, and it is absolutely void against the remainder- 
man, and voidable by his own issue if it transgress any 
one of the rules prescribed by the Statute. These rules 
are, that the lease shall not exceed three lives or forty-one 
years (and shall not be for both combined) ; that it shall 
be by indenture, and in possession, and not of lands in 



(g) 10 Car. I. Sess. 3, c. 6, a.d. Hen. VIII. c. 23, English. 
1684, Irish, corresponding with 32 (A) 4 & 6 Will. IV. c. 92. 
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lease, unless the lease expire or be surrendered within a 
year; and shall reserve the accustomed rent, and be of 
lands usually letten to farm twenty years last past ; and 
lastly, that the tenant be made impeachable of all waste. 
This power diflFers from that of tenant in tail in England, 
who, under the Statute of Henry VIIL, can only lease for 
three lives or twenty-one years, and not forty-one years. 

§ 32. Distinction: void and voidable Leases, — ^A lease made 
by tenant in tail under this^Statute, though in conformity 
with its requirements, is absolutely void against the re- 
mainder-men, without notice or demand ; but, as against 
his own issue, is effectual, if it comply with the terms of 
the Statute ; and otherwise it is voidable merely, and ca- 
pable of confirmation by certain acts of assent. The po- 
licy of longer continuing this distinction of void and 
voidable leases is exceedingly questionable, inasmuch as 
it has hitherto been a fruitful source of litigation to de- 
termine what acts of assent by th& issue in tail amount 
to a confirmation of a voidable lease ; and it might, per- 
haps, be more beneficial to the community to enact that 
all bond fide assurances by tenant in tail by way of lease, 
though not made in accordance with the provisions of the 
Enabling Statute, should be equally effectual to bind the 
issue as similar assurances made by an owner in fee-simple. 

§ 33. Incapable of making Improvement Leases. — Under 
the restricted power conferred by the Enabling Statute, 
a tenant in tail cannot make what is called an improve- 
ment lease of waste land, to endure beyond his own life; 
for his lease to bind even his issue must be of lands 
*' usually letten hitherto^^ and his tenant must become pu- 
nishable of all waste, and waste lands sometimes require 
a course of cultivation that, however ameliorating, will 
constitute waste in the legal sense. 
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§ 34. Under the Disentailing Statutes. — Under the Fines 
and Recoveries^ Abolition Act, a tenant in tail may exer- 
cise the same leasing powers as a tenant in fee-simple, 
provided he do so by deed and actual demise, and not by 
mere contract for a lease, and have the consent of the pro- 
tector of the settlement, if any, by deed, and that the lease, 
when exceeding twenty-one years' term, or reserving less 
than five-sixths of a rack-rent, be enrolled in the Court 
of Chancery within six months after its execution. The 
intention of the Statute was to unfetter the leasing power 
of tenant in tail of the numerous and impolitic restric- 
tions imposed upon it by the Enabling Statute of Charles, 
as was done in England by the corresponding Act for the 
abolition of fines and recoveries ; and to require the for- 
mality of enrolment only when he sought to exercise a 
more extensive power than he already enjoyed. But the 
framer of the Irish Statute inadvertently copied the Eng- 
lish Act too closely, perhaps not knowing that in Ireland 
the then existing statutable power of tenant in tail was for 
forty-one years, and not for twenty-one years, as in Eng- 
land ; and so far the wise intention of the Legislature has 
been frustrated, and the exercise of the tenant in tail's 
foil leasing power in Ireland, under the Statute of Charles, 
is still embarrassed with those mischievous restrictions, 
which operate most injuriously in the very class of cases 
in which an extensive power is most needed, namely, in 
respect of waste lands never before in lease, which can- 
not now be demised without a new condition of enrol- 
ment, generally amounting to an effectual prohibition. 

§ 35. Defective State of the Law.—Th,\y& it appears that, 
although the good sense of the matter and the law itself 
recognises the right of tenant in tall to lease to the same 
extent as the owner in fee, the variety of conditions im- 

D 
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posed, renders the exercise of the power difEcult, and the 
acceptance of such a lease dangerous ; and by an oversight 
in the Irish Disentailing Statute, the existing powers of 
tenant in tail have not been simplified to the extent the 
Legislature no doubt intended ; a failure which cannot 
but be injurious, when we consider that the position of 
tenant in tail is such as to disarm all suspicion as to the 
infirmity of his leasing power, and that he is generally 
dealt with on the same footing of confidence as if he were 
actual owner in fee-simple ; and, therefore, it can. scarcely 
be doubted that whatever leasing power the law com- 
mits to him should be as little fettered with artificial 
conditions as possible ; and it may be worthy of conside- 
ration whether it might not be expedient to provide that 
all agricultural or improvement leases, bond fide made by 
tenant in tail, should, in point of duration, be co-extensive 
with leases made by owners in fee-simple, and not be de- 
terminable with the estate tail, especially as it is in the 
power of the tenant in tail, at any time, by a disentailing 
deed, to render leases previously made by him absolute, 
and discharged of their determinable quality. 

§ 36. Enlargement of Power of Tenant in Tail. — There 
have been several enactments enlarging the leasing power 
of tenant in tail for special purposes, such as for glebes(t), 
for schools( j), lighthouses(A), prisons(^), and for promot- 
ing the improvement of the fisheries, the linen trade and 
corn trade, and other purposes which we shall notice 
more particularly again. 

§ 37. Tenant for Life Leasing Power, — A tenant for 
life, unless empowered by Statute or authorized by con- 
tract, has no right to make any lease to endure beyond 



I 



I) 1 Geo. II. c 16. (A) 27 G«o. IIL c. 31. 

.;) 6 Geo. II. c. 4, s. 9. {l) 7 Geo. IV. c. 74 
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his own life, although he is the ostensible owner of the 
estate, and the law intrusts him with the protectorship of 
the freehold and the custody of the title deeds and muni- 
ments of the land. He cannot bind even his own issue, 
though they have the immediate estate of inheritance in 
remainder; and his lease is absolutely void, to all intents 
and purposes, beyond the period of his own life. The 
object of settlements (which are said to control property 
in Ireland to a much greater extent than they do in 
England) almost uniformly is to re^iuce the owner to 
this condition of tenant for life ; and it is obvious that, 
without some leasing power, any very considerable im- 
provement of the property during the settlement would 
be impracticable ; so much so, that in the settlements of 
estates of magnitude, private Acts of Parliaments are re- 
peatedly obtained to supply and extend them, the life 
tenure of the owner being found wholly insufficient to 
encourage the expenditure of capital in reclaiming waste 
lands or developing the resources of the soil(/Z). 

§ 38. His Powers under Settlements, — This defect has 
been generally, to some extent, supplied in well-drawn 
settlements and wills, which usually enable the tenant 
for life to make leases for thre6 lives or twenty-one years 
in possession, at the best and most improved rent, with- 
out fine and with proper covenants ; an extent of power 
so inadequate to several purposes of improvement, that 
the Legislature has found it expedient to interpose by 
special provision for the necessities of mining, building, 
and other purposes. 

§ 39. When Settlement is silent, statiUabU Power slwuld 
be given, — But when the settlement or will is silent, the 
tenant for life or of a lesser estate has no power whatever 

(70 See Hon. WUliam Trench (510) Q. 30. 
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to make, valid leases, even for agricultural purposes, be- 
yond his own life. We believe that the opinion has long . 
been gaining ground, that some privileges of this descrip- 
tion should be necessarily incident to every settlement 
or will creating life estates, because where they are 
omitted it is generally from ignorance or inattention on 
the part of the settlor or his agent ; and even if the settlor 
were anxious to withhold the power (when properly con- 
sulted), it is questionable whether, on grounds of public 
policy, he should be permitted to impose so capricious a 
restriction(»i). 

We understand that a bill was introduced into the 
House of Commons (by Sir John Romilly), enabling 
tenants for life and persons having limited interests to 
make building and improving leases for long periods. 
The principle of such a bill is one deserving of the con- 
sideration of the Legislature, as essentially necessary to 
the improvement of the waste and half-cultivated lands 
in Ireland. 

§ 40. Scotch Leasing Powers. — A very valuable prece- 
dent exists in the case of Scotland, which has long en- 
joyed more liberal leasing powers in this respect ; every 
proprietor of an entailed estate having, by the provisions 
of the 19 Geo. III. c. 51, notwithstanding the most strict 
entail, as regards the granting of leases, the power of 
making farming leases, for the purposes of encouraging 
agriculture, for thirty-one years, at the old rent, and build- 
ing leases on certain conditions ; and by a later Statute (6 & 
7 Will. IV. c. 42), being enabled to lease lands for twenty- 
one years, and mines and minerals for thirty-one years, at 
a fair rent, notwithstanding its being diminished from the 
old rent(74), and building leases for ninety-nine years(o). 

(m) See a clever article on the sab- (n) 1 & 2 Vict c. 70. 

ject, 11 Law Review, page & (o) 10 Geo. III. c. 61. 
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These powers have been still more enlarged by the provi- 
sions of the 11 & 12 Vict. c. 36, which have given very 
extensive powers of leasing to heirs of entail. 

§ 41. DisabilUy of Minors, — The leasing power of the 
owner was, at common law, practically suspended during 
his minority, as he could execute no lease that, after he 
became of age, would be binding on him, but at his elec- 
tion ; and the lease of his guardian in socage, or under the 
Court of Chancery, was valid only during the minority, 
which might cease prematurely by the minor's death. 

§ 42. Chancery Leases of Minors^ Estates, — ^By the Sta- 
tute 1 Will. IV. c. 65(p), the Court of Chancery, in cases 
in which the minor is owner in fee-simple or fee-tail, or 
absolute owner of a term of years, and it is considered to 
be for his benefit, is enabled to authorize the minor or his 
guardian to make improvement leases for the [encourage- 
ment of building, mining, or farming purposes, for any 
number of years within the minor's power, reserving the 
best improved rent, and with such covenants and restric- 
tions as the Master may approve, provided the mansion- 
house and demesne be not let beyond the period of the 
minority. By the same Statute, the infant, in cases where, 
if not under disability, he might be compelled to renew 
any lease, is empowered, under the directions of the Court 
of Chancery, on his own petition or that of the party en- 
titled to the renewal, to accept of a surrender, and execute 
a new lease. But where the minor is tenant for life, or 
owner of any lesser estate, with a leasing power, his power 
cannot be exercised, either at common law or under this 
Statute, during the minority ; and perhaps it might be ex- 
pedient to extend the provisions of this same Statute which 

0») Sect 17. 
d2 
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enable the committee of the estate of a lunatic tenant for 
life, with a leasing power, to exercise such power under 
the direction of the Lord Chancellor, to the case of infants 
similarly circumstanced, or to enable the trustees of the 
settlement or will to do so. 

§ 43. Disability of lyunaiica, — The statute law has pro- 
vided that where the owner of the estate happens to be 
lunatic, his leasing powers shall not be suspended, as in 
the case of minority. By the Statute 1 Will. IV. c. 65( j), 
they may be exercised by the committee of the estate, 
under the direction of the Court of Chancery, to the same 
extent as the lunatic seised or possessed of a limited estate 
might have exercised them ; and in the case of his being 
seised in fee-simple or fee-tail, or possessed of an absolute 
interest in leasehold estate, the Lord Chancellor is enabled 
to direct the committee to make leases within the limit of 
the estate, for such terms of years, and subject to such rents 
and covenants, as he may direct. But a lease made by the 
committee of a lunatic, who is tenant in tail, is subject to 
the several restrictions and conditions imposed by the Ena- 
bling Statute, and the Court has no jurisdiction, under 
the Statute of Will. IV., or under the Fines and Reco- 
veries' Abolition Act, to authorize the committee of the 
estate of a lunatic tenant in tail in possession to grant 
leases of the lunatic's estate, so as to bind the remainder- 
man, for this would in effect be to enable the committee 
to bar the estate tail pro tanto(r), 

§ 44. Leases of Estates of Married Women, — Married 
women, when they happen to be owners of freehold or 
leasehold estates in their own right, are under the same 
personal incapacity, without the concurrence of their 

{q) See sects. 22 and 24. Starkie, 3 M. & K. 247. 

(r) Per Lord Broughan, Ex parte 
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husbands, to make leases, as infants and lunatics, unless 
enabled by special and unusual powers in settlements or 
wills. However, by the common law, leases made by 
husband and wife, by deed, of the wife's estate, are not 
void, but only voidable at the election of the wife after 
the husband's death ; and ac(;eptance of rent by the wife 
at that period, or by the second husband, will be a con* 
firmation of the lease ; and by the Enabling Statute of 
Charles I.(«), husbands, when seised in right of their 
wives, or jointly with them, of an estate of inheritance in 
fee simple, or fee tail, are enabled to make leases binding 
their wives and their issue, subject to the same conditions 
already mentioned in respect of leases made by tenants in 
tail, and to this further condition, that the wife shall be a 
party, and that the rent shall be reserved to the husband 
and wife, and the heirs of the wife, according to her estate 
of inheritance therein. If the wife be tenant in tail, a 
lease for any term may be executed by her and her hus- 
band, provided it be acknowledged by her, and enrolled 
as required by the Fines and Recoveries' Act(t). The 
leasehold property of the wife in possession is in the abso- 
lute disposal of her husband, unless protected by settle- 
ments, or limited to her separate use. Where a married 
woman, if not under disability, might be compelled to re- 
new any lease, she is empowered by the Statute already 
referred to(M), under the direction of the Court of Chan- 
cery, on her own petition, or that of the party entitled to 
the renewal, to accept of a surrender, and to execute a new 
lease. 

§ 45. Leases of Bankrupts andInsolvents,^In the case of 

(#) 10 Car. I. seas. 8, c 6 ; sects. 1 («) 11 Geo. IV. and 1 Will IV. 

and 2. c. 65, sect 16. 

(0 4 & 6 Wm. IV. c. 94, sect 81. 
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the bankruptcy or insolvency of an owner, all the powers 
which he might have exercised for his own benefit are 
transferred to his assignee, to the same extent that the 
bankrupt or insolvent might have exercised them (t?) ; but 
it is doubtful whether a power of leasing reserved to the 
bankrupt is so transferred, inasmuch as such power was in- 
tended to be exercised, not merely for the benefit of the 
bankrupt himself, but of all parties entitled under the limi- 
tations of the settlement or will. . 

§ 46. Leases of Executors and Administrators, — In the 
case of the death of an owner of a leasehold interest, his 
executor or administrator is invested with a very qualified 
power of making leases. The tenant takes the lease at 
the peril of being obliged to prove, however fair the trans- 
action, that it was made in a due administration of the 
estate, and for the payment of debts, as the making .of 
leases is not regularly within the province of an executor ; 
and when leaseholds are specifically bequeathed, no per- 
son can be advised to accept a lease from an executor^ 
without the concurrence of the legatee, as the executor 
may have assented to the bequest which would vest the 
legal estate in the legatee : and for these reasons leases are 
seldom made by executors or administrators, and it does 
not appear that much inconvenience results from this state 
of the law, which prevents collusion between the personal 
representative and thitd parties, to the prejudice of those 
entitled under the will, or as next of kin. 

§ 47. Suspension of Leasing Powers by Incumbrances. 
— ^Where the estate happens unfortunately to be incum- 
bered by a mortgage, the proprietor too often becomes 
the merely nominal owner, both in point of influence and 

(») See 6 WUL IV. c 14, s. 19 ; and 3 & 4 Vict. c. 107, sect. az. 
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interest. He can no longer make leases that will afibrd 
security to an improving tenant, as his contract will not 
bind the mortgagee, who, having the legal estate, is alone 
competent to grant leases at law. Again, though the lease 
of the mortgagee is valid at law, it will be always subject 
to the mortgagor's right to redeem in equity. The con- 
currence of both parties is, therefore, generally necessary 
to a valid lease. In well-drawn mortgages, a leasing 
power is usually conferred on either the mortgagor or 
mortgagee, or a trustee ; but when this is wanting, serious 
obstructions arise from the circumstance of the estate being 
pledged for debt. So if the owner of the estate has con- 
fessed, or suffered a judgment, his subsequent leases are lia- 
ble to eviction, by the judgment creditor registering the 
judgment, and converting it into a qtuzsi mortgage, although 
he meanwhile suffers the debtor to remain in possession and 
receipt of the rents of the estate, and to continue its re- 
puted and visible owner ; and the tenant, who was igno- 
rant of its existence, and, on the faith of his lease, may have 
expended his little capital upon improvements, is subject 
to be turned out, without notice to quit or demand of the 
possession, by one who, though having legally acquired 
an estate in the lands, has virtually but a security on the 
estate, for the payment of so much money. It has been 
suggested, and, as we think, wisely, that no mortgagee or 
judgment creditor not actually in possession, should be per- 
mitted to avoid a lease made bond fide at a fair rent, and 
without an attempt to defeat or diminish the creditor's se- 
curity ; leaving it to the creditor to impeach any lease that 
is fraudulently executed, or made at a gross undervalue. 
§ 48. Obstructions occasioned by Chancery Management, 
— But when an estate becomes so incumbered as to fall 
into Chancery, still more serious obstructions to leasing 
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powers take place. The Court assumes the interim ma- 
nagement of the estate, and makes leases for seven years, 
provided the cause or matter lasts so long. It has no 
power to make a lease for an absolute term, however 
short(w7). The evidence given before the Devon Commis- 
sion has established the fact, that no improvements what- 
ever are made by tenants holding under leases from the 
Court, but such as are absolutely necessary ; and that the 
lands are reduced to a wretched condition, and worn out 
by the tenants trying to get all they can out of them(^). 
It is not so much the shortness of the term as its uncer- 
tainty, that is found to be prejudicial. 

§ 49. More extensive Powers desirable. — The propriety 
of enlarging the leasing power of the Court of Chancery 
has been questioned by high authority(y), on the following 
grounds: — first, as too great an assumption of the owner- 
ship of the estate, it being the duty of the Court to intro- 
duce as little alteration of existing rights as possible ; 
secondly, that seven years pending the cause.is as long as 
any suit ought to last ; and lastly, that if the Court were 
enabled to exercise too much the powers of an independent 
owner, parties would perhaps become too well satisfied 
with its management, and leave property in Chancery in- 
definitely. But though seven years might be long enough 
to encourage improvement, and to wear out the cause, if 
its progress were reasonably rapid, this is not the Chan- 
cery lease, which is not for any term absolute, but may 
be determined in a moment ; and it is impossible to expect 
a tenant to improve land on a tenure so short and preca- 



(w) Master Brooke (Receivers' T. Gerrard (297) Q. 22. 
Committee) Q. 308. (y) Sir Edward Sugden (Receivers' 

(;r) See S. Garoett (306) Q. 43 ; Committee) Q. 507, 525. 
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Tious(2:). And taking for granted, on Sir Edward Sugden's 
unquestionable testimony of Chancery management, that 
it is never very likely to attract such admiration as to 
render it desirable to continue estates under its control, 
until Chancery proceedings are made suflSciently rapid to 
extricate the estate from the control of the Court within 
a short period of time, it can scarcely be doubted that 
the Court ought to have some powers of leasing for defi- 
nite periods, irrespectivelyof the termination of the cause, 
as no prejudice can arise to the parties, who will have op- 
portunity to object to the solvency of the tenant, or the 
fairness of his rent. Such has been the conclusioiv of the 
Committee of the House of Commons, which reported on 
the subject of Chancery Receivers, and has recommended 
that, so long as the Court continues to have the interim 
control over estates, it should be provided with power to 
make leases for terms of fourteen years(a). 

§ 50. Leasing Powers of Ecclesia^ical Dignitaries. — 
Ecclesiastical persons and corporations, such as archbi- 
shops, bishops, deans, &c., with the confirmation of their 
chapters, and deans and chapters, according to the nature 
of the case, might have made leases of their ecclesiastical 
properties without restriction, before the passing of the 
Statute 10 & 11 Car. I. c. 3, which, in Ireland, corres- 
ponds with the Enabling and Disabling Statutes in Eng- 
land, and while it dispenses with the necessity of confir- 
mation, restrains such dignitaries from making leases 
other than by indenture under seal of oflSce, and for 
terms not exceeding twenty-one years in possession, of 
lands belonging to their ecclesiastical dignity or prefer- 
ment, and excepting the mansion-house and demesne, 

(2) See Master Brooke (Receivers* (a) Second Report of Committee 

Committee) Q/306, 308. on Receivers. 
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and making the tenant punishable of waste, and reserv- 
ing a moiety of the true value of the premises, or, since 
35 Geo. III. c. 23, the rent accustomably reserved for 
twenty years last past. Premises in cities and corporate 
towns they arc enabled to lease for forty years. Under 
the original Enabling Statute in England, the leasing 
power conferred on similar ecclesiastical bodies was more 
extensive in one respect, namely, to lease for three lives 
or twenty-one years ; but it was more restricted in ano- 
ther point of view, being confined to lands usually let to 
farm. But by the provisions of a recent Statute(6), ec- 
clesiastical persons, corporations aggregate and sole, in 
England (except vicars choral and minor canons), are 
enabled, with the consent of the Ecclesiastical Commis- 
sioners, to make leases for ninety-nine years, for building 
and improvement purposes, and for sixty years of way- 
leaves, mines, and minerals. This is a much more bene- 
ficial power than that enjoyed by the same class in Ire- 
land, and it would be well to consider whether the pro- 
visions of that Statute might not be accommodated to this 
country. 

§ 51. Special Enabling Statutes. — Particular enabling 
Statutes have been passed in Ireland, and, among others, 
one empowering archbishops and bishops to lease their 
demesne lands (reserving 250 acres) for the same terms as 
other see lands ; but in corporate towns, for terms not ex- 
ceeding forty years, or in parcels exceeding ten acres, to 
any one person, and reserving a rack-rent without fine ; 
and, on the surrender of such leases, to demise for twenty- 
one years, reserving not less than the accustomed rent of 
the preceding twenty years((j). 

(6) 6 & 6 Vict. c. 108. c 16 ; 3 Geo. III. c 93. 

(e) See 15 Geo. II. c. 6 ; 19 Geo. II. 
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§ 52. Eccleda^al Commissioners^ Leasing Power, — 
The Ecclesiastical Commissioners of Ireland are in- 
vested(d) with the same leasing powers as archbishops 
or bishops, in respect of the see lands belonging to the 
suppressed sees ; and by another Statute, with the same 
leasing powers as dignitaries, in respect of suspended 
dignities, during their suspension. They are also enabled, 
with the consent in writing of the Lord Lieutenant, to 
lease the see-house and mansion or demesne lands of the 
suppressed sees, for any term of lives or years, at such rent 
or fines as the Lord Lieutenant shall approve, with cove- 
nants and conditions against subletting or assigning with- 
out the consent of the Commissioners(«). 

§ 53. Rectdrs and Vicars' Leasing Power, — Rectors, vi- 
cars, and incumbents, without the consent of their bishop 
and patron, can, neither by the common law nor the sta- 
tute law, in Ireland, make leases to bind their successors ; 
and in respect of their glebe land suitable for residence, 
they are prohibited from leasing beyond a year(/), un- 
less in cities and corporate tovins(g), 

§ 54. Restrictions injurious to Glebe Lands. — Of all 
tenures, that under which glebe lands are held in Ireland 
is the most precarious, being for no definite period what- 
ever, and determinable at any moment with the change 
of incumbents. Accordingly, it is not to be wondered at 
that the tenants of glebe lands have been found to be 
among the very worst class holding under the immediate 
landlord, it not being worth the incumbent's while, from 
the uncertainty of his own tenure, to improve ; and the 
tenant having no lease or guarantee whatever, for the 

(d) 3 & 4 Will. rV. c 37, sect. 46. (/) 10 Will. III. c. 6. 

(<f) See 3 86 4 Will. IV. c 37, sect. (^) 1 Geo. II. c. 15. 

39 ; 6 & 7 Will. IV. c. 99, sect. 16. 
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duration of his occupancy (A). This being so, and there 
being several extensive and valuable glebes in Ireland, 
especially in the northern counties, the policy of enabling 
incumbents, under proper restrictions, to make leases for 
a definite number of years, irrespective of the duration 
of their incumbencies, of lands not necessary for the con- 
venience of the rectory, as a means of encouraging im- 
provement, can scarcely be doubted ; and that the rights 
of succeeding incumbents may not be prejudiced, it per- 
haps would be well that such leases should be made with 
the sanction of the diocesan, and at the best improved 
rent, and with suitable covenants as to cultivation and 
management of the land(*). 

§ 55. Power of Rectors in England. — ^A recent Sta- 
tute(y) has enabled incumbents of ecclesiastical benefices 
in England to demise their lands not necessary for the 
convenience of the parsonage, for fourteen years certain, 
for farming purposes, by deed, and with the consent of 
the bishop and patron, at the best improved rent, without 
fine ; making the execution of the deed by the proper par- 
ties conclusive as to its being at the best rent, and of lands 
not necessary to the parsonage. 

§ 56. Colleges and Hospitals; Ijea^ng Powers of. — Col- 
leges and hospitals, including Trinity College, Dublin, 
are placed upon the same footing, as to leasing powers, 
with ecclesiastical corporations(i), by the Disabling Sta- 
tute of 10 & 11 Car. I. c. 3, explained by 30 Geo. III. 
c. 23; that is, they are enabled only to grant leases for 
twenty-one years, or forty years in cities or corporate 



(K) J. E. Stopford (37) Q. 63. Q. 66; H. L. Prentice (220) Q. 59. 

(.) J. E. Stopford (37) Q. 66, (j) 6 & 6 Vict c 27. 

69 ; M. CoUis (89) Q. 135 ; J. Kin- {k) See sect 50. 
caid (11) Q. 284; M. Longfield (51) 
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towns, reserving either the moiety of the real value, or 
the rent usually paid for twenty years last past. 

§ 57. Govenwra of Endowed Schooh; Leasing Powers. — 
Governors of endowed schools founded in Ireland are 
enabled, with the consent in writing, and under hand 
and seal, of the Lord Primate, Lord Chancellor, Arch- 
bishop of Dublin, and the three chief Judges, or any 
three of them, to demise their lands, situated in cities or 
counties of towns, in parcels not exceeding twenty acres 
in any one lease, for twenty-one years, and to renew the 
same &om time to time for like periods, the tenant cove- 
nanting to expend a certain sum on the premises(/). A 
later Statute(m) entitled such tenants to renewals for 
forty-one years at any time within seven years from the 
date of the lease, but not afterwards, on payment of a 
year's rent by way of fine, and the costs of the lease and 
counterpart. 

§ 58. Trustees for Charitable Purposes; Leasing Power. 
— Lands vested in trustees, in their natural capacity, for 
what are called charitable purposes, including schools, 
are not subject to any particular restrictions as to leasing 
powers; but the validity of their leases is subject to this 
condition, that they must be in conformity with the na- 
ture of the trust, and be consistent with a provident ma- 
nagement of the estate; a condition so indeterminate as 
to baffle any certain calculation, though, perhaps, not 
sufficiently formidable in practice to deter the ordinary 
run of improving tenants from placing confidence in 
them. 

§ 59. Trinity College; Tenures under injurious. — The 
estates of Trinity College, Dublin, are very considerable; 

(0 21 fc 22 G«o. m. c 27. (m) 26 Geo. III. c. 66. 
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and the Commissioners of Education, for the regulation 
of endowed schools, are likewise possessed of large estates 
in the counties of Armagh, Cavan, Fermanagh^ Donegal, 
Tyrone, Wicklow, and King's County ; and the evidence 
of perhaps the most competent judge in Ireland, as to 
their state and condition, is, that m the southern coun- 
ties, the college, and school, and church lands, are rarely 
as well cultivated as other lands(n). How far this may be 
attributable to the short tenure which colleges and other 
charitable corporations are enabled to confer, we do not 
take upon ourselves to say; but from the almost prescrip- 
tive custom of renewal enjoyed by their immediate te- 
nants, and their established character for justice and mo- 
deration, we apprehend that the cause more probably lies 
in the circumstance of such estates being, of necessity, let 
to middlemen (a higher and superior class, no doubt), but 
who, having no absolutely certain tenure or guarantee 
against a demand of increased rent(o), may possibly be- 
deterred from embarking in an extensive system of im- 
provement, and have not either the territorial ambition 
or influence of proprietors in fee. 

It is understood that a bill has been prepared, and will 
be introduced in the present session of Parliament, for the 
purpose of enabling the Provost and Fellows of Trinity 
College, Dublin, to adopt an improved mode of managing 
the estates under their control ; and as it is believed that 
the entire subject has been anxiously considered, it might 
be improper in this place to dwell further on the evils 
arising from their past management, or to offer any sug- 

(n) R. jGrriffith (6) Q. 59 ; see also , (o) See J. Hurl^ (668) Q. 42. a 

D. O'Connell (1119) Q. 47 ; and as case mentioned of rent increased from 

to West of Ireland, see G. V. Jackson £300 to £700 per annum, in nine* 

(461) Q. 42 ; C. Kenny (486) Q. teen years, on one property. 
65; J.Harley(6G8)Q.43. 
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gestions to those who, being so deeply interested in the 
welfare of the University, must necessarily be acquainted 
with valuable details, and information which will enable 
them to carry their good intentions into effect. But we 
cannot refrain from noticing the very different condition 
of the extensive estates of the London companies, which 
were invested with full powers of leasing and general 
management. The Legislature, in devising any equitable 
plan for the improved management of collegiate, school, 
or charity estates, will, no doubt, consider, not only how 
the greatest amount of revenue can be obtained, but also 
how the interests of present and future lessees can be best 
advanced. It may be worthy of consideration whether 
both objects may not be attained, by converting all lease- 
hold or uncertain tenures, under such public bodies, into 
fee-farm estates, reserving a com rent, analogous to the 
system already adopted with respect to ecclesiastical leases. 
§ 60. Municipal Corporations and Poor Law Guardians* 
Ijeasing Powers. — Municipal corporations, and guardians 
of the poor(p), are not capable of entering into any new 
contract for leases, for more than thirty-one years, without 
the consent of the Lords of the Treasury ; and every lease 
made by them should reserve a rent without fine, except 
in case of building leases, and where the greater part of the 
value of the premises consists of the building, or of land 
proper for the erection of buildings, and where the lessee 
shall covenant to erect buildings thereon, of greater value 
than the land itself, in which case the leasing power is ex- 
tended to seventy-five years, and the Council are enabled 
to take a rent or a fine, as they think fit. All leases made 
by poor law guardians require the consent of the Poor 

(p) 8 & 4 Vict c 108, sects. U, HI, 112. 

e2 
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Law Commissioners; and every lease made by either 
municipal corporations or poor law guardians, collusively, 
is open to impeachment before a jury, unless the Lord 
Lieutenant thinks fit to order otherwise. 

§ 61. Crown Lands ^ and Commimoners of Woods and 
Forests; Leasing Power.— Lastly, as to the crown lands. 
The ancient possessions of the Crown (and not its' casual 
acquisition by escheat and forfeiture) are now vested in 
the Commissioners of Woods andForests(y) ; and the un- 
limited leasing power which the Crown formerly enjoyed 
is restricted in the hands of the Commissioners, to leas^ 
in possession or in reversion, for thirty-one years for agri- 
cultural purposes, and for ninety-nine years for building 
purposes ; the lessee covenanting to erect buildings of 
greater value than the lands, the lease reserving a rent 
without fine, and containing proper covenants of re-^ntry 
for nonpayment of rent, and non-performance of the cove- 
nants, and the lessee not being dispunishable of waste 
(except in case of leases of mines, minerals, quarries, and 
colli efries, or leases for ninety-nine years, as above). In 
building leases a nominal rent may be reserved for the 
first three years of the term, and where there are substan- 
tial buildings on the lands demised, a fine may be taken 
in lieu of one-third of the rent ; and in leases of mines', 
collieries, or quarries, the rent may be reserved either in 
kind or in money. All such leases are exonerated from 
stamp duty, and are attended with one considerable ad- 
v«^ntage, that all disputes about boundaries, rights. of 
way, or other easements, may be definitely settled by ar- 
bitration(r'). 



(9) 7 & 8 Geo. IV. c. 68. tended to Ireland, 7 & 8 Geo. IV. c. 

(r) As to power to lease lands es- 68, sect. 127. 
cheated, see 6 Geo. IV'. c. 17, ex- 
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§ 62. More enlarged Powers for special Purposes. — 
Such is the extent of leasing power enjoyed in ordinary 
cases by the different members of the community ; but 
the Legislature has thought fit to enlarge them consi- 
derably in many instances, for the promotion and' im- 
provement of certain branches of trade arid agriculture, 
the particulars of which we shall slightly glance at. 

§ 63. For Encouragement of Linen Trade and Cotton 
Manufacture,— Yot the encouragement of the linen trade 
(the staple manufacture of Ireland), tenants in tail and 
tenants for life, in possession, with immediate riemainders 
to their issue, were enabled(«) to demise any lands not 
exceeding five acres (or fifteen acres, by 27 Geo. III. 
c. 20), and not being part of the mansion-house or de- 
mesne, for three lives renewable for ever, to any person 
engaged in the linen manufacture, or contracting to carry 
it on, or fifteen acres for a bleach-green, for lives or years, 
reserving the most improved rent, without fine ; the te- 
nant, covenanting to build and keep in repair buildings 
suitable for carrying on some branch of the linen manu- 
facture. The Statute rendered void the lease so made, 
unless the buildings covenanted for were completed 
within five years from its execution; and it required, in 
the case of leases for bleaching purposes, an expenditure 
of £10 per acre. 

§ 64. Repeal of as to Linen Trade. — The provisions 
of this Statute were more recently extended(^) to the 
cotton manufacture. They have been since repealed 
by the Imperial Parliament(t«), so far as regards the en- 
couragement of the linen trade, though they are still left 



(s) 5 Geo. III. c g. («) 6 Geo. IV. c 122. 

(f) 40 Geo. ni. c. 90. 
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in force as respects the cotton trade, by a strange inad- 
vertencej as we are bound to suppose. But so it is, that 
while all encouragement, so far as leasing powers are 
concerned, to that which is pre-eminently the native ma- 
nufacture of the country, has been withdrawn, it has been 
left in operation where it is unavailing, in favour of a 
manufacture upon which Ireland has no reasonable pros- 
pect of entering with advantage. 

§ 65. Sites for Erection of MUls, — For the encourage- 
ment of agriculture primarily, and the com trade, and all 
mill work, secondarily, the Statute 25 Geo. III. c. 62 
(a. D. 1785), in order to provide advantageous sites for 
com mills, enables archbishops and all other ecclesiastical 
persons, with consent of the diocesan, and colleges, hos- 
pitals, tenants in tail, and tenants for life with immediate 
remainder to their own issue, to make leases of lands not 
exceeding three acres, for years or lives renewable for 
ever, for the purpose of building mills, making mill- 
ponds or mill-dams for corn-mills, or for any machinery 
of manufacture to be turned or employed by water, re- 
serving the best improved rent that can be got, without 
fine. The Statute provides that the lease so granted shall 
be void, unless £10 per acre be expended within two 
years in the improvements covenanted to be made. This 
enactment is still in force, but seldom acted upon. It is 
stated that the functionaries of Trinity College(i?) were 
wholly ignorant of possessing any such powers until very 
recently, when they were apprized of it by a gentleman 
of capital, who was about to erect a mill, and it was 
then, for the first time, called into exercise(M?). Another 



(t») We do not mean the legal (ir) A. Hamilton (351) Q. 11, 13. 

functionaries. 
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gentleman in the same neighbourhood, having heard of 
the success of the application, and being desirous to erect 
a mansion-house on part of the College property, procured 
a lease in perpetuity, but, in order to bring his case 
within the College leasing power, was obliged most un- 
necessarily to build a mill, which was a mere incum- 
brance on his property. It will be observed that the 
provisions of this Statute only extend, in terms, to leases 
for mills or machinery to be turned or employed by 
water ; and it is understood that the Government, bieing 
doubtful as to whether the Act would apply to leases for 
mills or machinery to be turned by steam, have intro- 
duced a bill for the purpose of extending it. Were it not 
for the doubts entertained by the legal advisers of the 
present Government, as evidenced by their introduction 
of this measure, we should have been of opinion that 
Courts of justice, without incurring the imputation of 
straining the law, might and would have held(^) that a 
lease of land, under the old Statute, for the purpose of 
erecting a mill, would not be vitiated, even though such 
mill were intended to be worked by steam-power, or 
the mill-owner designed to avail himself of the modern 
improvements in science. In any event the contemplated 
measure will add another enactment to a subject already 
overloaded with Acts of Parliament, instead of forming, 
as it ought (if at all necessary), a/part of a general Act 
for the regulation of leasing powers. 

§ 66. For Encouragement of Fisheries.— The Legislature 
has also interposed in favour of the fisheries upon the 
coasts of Donegal, Mayo, Sligo, and Galway, whither, as 
the Statute recites, there is a great resort of fish, ofiering 

(x) See Dand IT. Eingscote, 6 Meeson b Webby *s Reports, 174; and see 
infra, § 143 
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those districts advantages superior to other nations, besides 
the national value of a well-regulated fishery, as the most 
fruitful nursery of hardy seamen. It enables tenants in 
tail and tenants for life, with immediate remainder to their 
issue, of lands within two miles of the sea coast, to demise 
five (or, by a later Statute, 'thirty) acres of land, for any 
term of years, or for three lives renewable for ever, at the 
most improved rent, without fine, with half a year's rent 
as a fine on renewal, for the purpose of erecting fishing 
stations. 

§ 67. For Mining Purposes. — In respect of the mining 
interest, in addition to the special Acts incorporating the 
Royal Mining Company(y), the Hibernian Mining Com- 
• pany(2;), and the Irish Mining Company(a), and enabling 
them to take leases on certain terms, the Statute 10 Geo. I. 
c. 5, contains general enabling provisions, authorizing arch- 
bishops and all other ecclesiastical persons, bodies politic 
and corporate, colleges, cathedrals, and hospitals, tenants 
in tail, and tenants for life (not being jointresses) with 
immediate remainder to their own issue maley tenant in 
dower, and by the curtesy, with the consent of the person 
seised in remainder or reversion of an estate of inheri- 
tance in mines and minerals (including coal mines, by 
15 Greo. II. c. 10), with certain consents in cases of lunacy 
and minority, by indenture (with counterpart executed by 
lessee), to make leases not exceeding thirty-one years (ex- 
tended to forty-one years by 11 Vict. c. 13) of all mines 
and minerals, and contiguous lands not exceeding three 
acres, and bog or mountain not exceeding fifteen acres 
(by the 46 Gteo. III. c. 71), at the best improved rent 



(y) 81 G«o. in. c 89, A. D. 1791. (a) 38 Geo. III. c 40. 
(z) 82 Geo. III. c 24. 
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without fine. The original Statute contains this condi- 
tion, that where the lease is made by tenant for life not 
dispunishable of waste, two-fifths of the j^rly rent shall 
be reserved to the tenant for life, and three-fifths to the* 
remainder-man. It requires the tenant to commence ef- 
fectually to work the mines within one year next after 
the commencement of the lease, and afterwards to keep 
at least six able-bodied men employed 150 days in the 
year, otherwise that the lessor may re-enter. The Statute 
23 Geo. II. c. 9, a. d. 1749, ftirther to encourage the work- 
ing of coal mines, enables the demise of such for forty- 
one years in possession, at a rent of not less than two 
shillings per ton of coals raised and laid on the bank. A 
late Statute, 11 Vict. c. 13, enables trustees of freehold 
estates to make leases for mining purposes for forty-one 
years. The Mining Statutes have always been liberally 
construed by Courts of law, but are not generally known 
except to persons engaged in mining adventures ; and it 
would seem to be extremely desirable that these Statutes, 
together with the several other enactments now scattered 
through the Statute-book, giving special enabling powers, 
should be consolidated ; and that the community at large, 
and owners of estates in particular, should be apprized of 
the powers they possess for developing the resources of 
Ireland. 

§ 68. For BeclamcUion of Bogs and Wastes, — Lastly, for 
the improvement and reclamation of the large tracts of 
deep bogs, which the Statute 11 & 12 Geo. III. c. 21, a. d. 
1771, recites existed in several coimties in a state, not only 
unprofitable to the proprietors, but unwholesome to the 
community, and which experience had proved to be ca- 
pable of being improved and converted into arable and 
pasture land, if encouragement were given to the lower 
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class of people to apply their industry in their reclama- 
tion, enables tenants for life, archbishops and bishops, and 
bodies corporaite, ecclesiastical and civil, to make leases 
of unprofitable bog, not being less than four feet deep 
from the surface to the bottom, and of portions not less 
than ten acres, or more than fifty acres, to one person, and 
not being within one mile of any city or market town, for 
the purpose of being reclaimed, and also of any adjoining 
arable l&nd, not exceeding half an acre, for a site of a 
house, or for quarrying any gravel-limestone for manure, 
for a term of sixty-one years, at such rent as may be agreed 
on ; but on the expiration of such lease, no greater lease 
can be made by any ecclesiastical or corporate body, than 
they are otherwise enabled to grant. The Statute declares 
all such leases void unless one-half of the lands demised 
be reclaimed in twenty-one years. It also exempts all 
lands reclaimed from tithe or cesses for seven years. 

§ 69. For Public Purposes^ Glebes^ Schools, Gaols. — For 
certain public and special purposes, tenants for life are ena- 
bled to make leases beyond the period of their own lives ; for 
example, the 3 Geo, II. c. 12, enables tenants for life with 
remainder to their own issue to make leases of twenty 
acres for glebe-lands, at a rent to be ascertained by a jury ; 
and by a later Statute they are enabled to make leases 
for schools ; and by 1 Geo. III. c. 8, for hospitals ; and by 
7 Geo. IV. c. 74, for sites for prisons; and by 21 & 22 
Geo. III. c. 37, for fisheries. 

§ 70. Leasing Powers inadequate for Improvement of the 
Soil, — The Legislature has thus conferred a leasing power 
upon tenants in tail to the extent of forty-one years, but 
so incumbered with conditions and restrictions, that it is 
of little practical value for the encouragement of enter- 
prise and improvement. It has relieved ecclesiastical dig- 
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nitaxies, such as archbishops, bishops, deans, &c.y of the 
necessity of confirmation of their leases, but it has con- 
tracted their unlimited leasing power to twtnty-one years, 
and confined the powers over the great College estates to 
the same limit. It has left wholly unassisted the eccle- 
siastical proprietors of glebe lands, rectors and vicars, and 
the still more important class of ordinary tenants for life, 
without special power imder settlement, unless for the 
encouragement of some branch of manufacture or mining : 
and while the Statutes are eloquent on the subject of mines 
and minerals lying un wrought, by reason of the legal inca- 
pacity of the owners of the estates on which they have 
been discovered, and the great advantage to the nation 
of not suflFering their riches to lie buried in the earth, and 
the employment which might be given to the poor and 
indigent, then a charge to the community, the Legisla- 
ture has hitherto been unmindful of the more tangible and 
substantial treasures, and undeveloped resources of the 
ordinary soil, the mines of wealth that lie buried in our 
unreclaimed wastes and unproductive bogs and mountains, 
which, from the legal incapacities of the vast majority of 
owners, are hindered from being brought into cultivation, 
and made to yield the return of which they are confess- 
edly capable. The extent to which leasing powers are 
trammelled and controlled in Ireland is beyond all pro- 
portion to what it is in England. In Ireland the land con- 
stitutes, if not the only, by far the most considerable por- 
tion of the wealth of the community. It is universally 
settled and tied up in the successive marriages of each 
generation, and the quantity of land in the possession of 
fee-simple proprietors is extremely inconsiderable. The 
power of making free and unrestricted contracts, as to the 
soil, is in the same degree reduced ; and the impediments 
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which these limitations offer to the improvement and re- 
clamation of waste lands is such, that the interposition 
of the Legislature is loudly called for; the more justly as 
these restrictions are, for the most part, more artificial 
than natural. 

§ 71. Influence of defective Leasing Powers in retarding 
Improvement, — The nature of the proprietor's leasing 
power must have considerable influence in facilitating or 
impeding improvements, for although the small farmer may 
be indifferent to the possession of a lease, yet few men of 
capital will embark it without having it secured to them 
by a suitable tenure ; and many instances occur, in which, 
if the proprietor had a power of giving a sufficient term, 
capital would have been expended most beneficially to 
the neighbourhood. A case, mentioned by Professor 
Hancock in his valuable statistical papers, will illustrate 
this more clearly than we can do. He says : "A capitalist 
in the North of Ireland, anxious to introduce a flax-mill 
in a poor and populous district, adjacent to a turf bog, 
required, in all, fifty acres, for the mill site, labourers' vil- 
lage, and his residence, and fifty acres of bog. The 
owner, being tenant for life, gladly offered him all the 
land he required, at a nominal rent, for the longest term 
he could grant, and to renew every year during his life ; 
but this was found impracticable, as he could only lease 
for thirty-one years (or only three acres for the mill site, 
in perpetuity), and his leasing power required the reser- 
vation of the improved rent on any renewal, so that on 
the building of the mill the rent should be increased. The 
mill was consequently not built ; and twenty miles distant 
the flax-spinner found land on which he could get a per- 
petuity interest, and expended his capital in building and 
machinery, and has since given employment to hundreds 
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of labourers ; while the poor and populous district is still 
poorer and more populous, not through the ignorance or 
perverseness ofdi8position,butthe defective leasing power 
of the proprietor. The flax-spinner knew his business ; 
the landlord opposed no short-sighted selfishness to the 
arrangement ; the law alone was the impediment. All 
parties were injured; the poor deprived of employment 
in building, spinning, and cutting turf; — the landlord 
suffered from the poverty of his tenants preventing the in- 
crease of his rent; the mill-owner had to use English and 
Scotch coal, instead of Irish turf. It is, therefore, vain 
to teach the people that turf is cheaper than coal, if the 
law will not let mills be built in turf bogs," 

§ 72. Subject of Leasing Powers requires to be considered. 
—We are, therefore, led to conclude that the question of 
leasing powers is one that imperatively demands the at* 
tention of Parliament. The number and variety of enact- 
ments on this subject{6) render it impossible for any un- 
professional person to ascertain the extent of his domi- 
nion over his property. Valuable improvements ar^ often 
made on the faith of leases, which are afterwards found 
not to have been warranted by the particular Act of Par- 
liament under which they profess to have been granted ; 
and many proprietors, anxious to improve their proper- 
ties, are ignorant of the means provided for them by the 
Legislature. The simple remedy for this state of things 
would appear to be, to consolidate into one general Act 
so many of the provisions on this subject (at present scat- 
tered over the Statute-book) as experience may have 

(&) Tt 18 stated there are thirty- ers to tenants for life and in taiL (See 

tonr Statutes relating to leasing power Mr. Longfield's Report to Society for 

of ecclesiastical corporations, six re- Promoting Scientific Inqairies into 

lating to Infants, lunatics, and mar- Social Questions;) 
Tied women, and twdve giving pow- 
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proved to be beneficial to the community ; to repeal such 
of them as are unsuited to the present condition of the 
people, and to enact in their stead such provisions as the 
wisdom of the Legislature may devise; to give greater 
uniformity to leasing powers, to regard less the person of 
the owner exercising the power, and to regard more the 
object for which that power should be conferred, the 
improvement of the soil, and the welfare of the commu- 
nity ; and to recognise the principle that, if a certain 
class of land requires any given term of years to be con- 
ferred on the occupier, to encourage him in its recla- 
mation or improvement, the leasing power should not 
fall short of that period, in whosoever's hands it may be 
vested, and that it shall not be one year's power in the 
hands of a rector, twenty-one years in the hands of a 
bishop, thirty-one years in the hands of a tenant for 
life, and forty-one years in the hands of a tenant in tail ; 
due precaution being taken to prevent the partial owner 
securing to himself any undue advantage, at the expense 
of those who may be his successors in estate. It has 
been suggested(c) that, in order to secure simplicity 
and unifonnity in leasing powers, the limit of all leasing 
vpowers should be threefold : for example, for thirty-one 
years for agricultuVal and farming purposes ; sixty years 
for improvement of waste lands, and working of mines ; 
and ninety years for building purposes, in towns and 
villages; reserving, in all cases, the best rent, without 
tine. 

§ 73. Technical Defects in Execution of Leasing Pow-^ 
ers, — But in addition to the contracted limits within 
which leasing powers are confined, the exercise of them 

(c) See Mr. Longfield's Report to Society for promoting Scientific Inquiries.' 
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Is accompanied with another great drawback, namely, 
the uncertainty which attaches to all leases made under 
leasing powers, arising either from the want of title in the 
party creating the power, or from non-observance of some 
one of the several conditions and formalities prescribed 
with respect to their execution. If the lease has omitted 
some condition or restriction required by the power, whe- 
ther prejudicial to the remainder-man or not, the lease 
was, with few exceptions, void, although the lessee were 
willing to comply with the conditions or restrictions that 
ought to have been imposed. Now the great majority 
of leases are necessarily accepted without investigation of 
the title of the lessor, and until very lately the registered 
memorials of settlements never disclosed the nature of the 
leasing powers they conferred ; and though the late Re- 
gistry Act very properly requires an exact transcript of 
the entire settlement to be registered, this will be of little 
avail to the ordinary run of tenants, who have neither 
siifBcient foresight, intelligence, nor money to make the 
inquiry. Proprietors generally are not indisposed to re- 
cognise the claims of a tenant whose legal title fails. Ne- 
vertheless it appears to be for the advantage of the com- 
munity that the confidence in leases should be strengthened 
by such fair and rational rules of construction as will pre- 
clude those persons who may not be deterred by moral 
considerations from availing themselves of technical ob- 
jections to defeat a lease. 

§ 74. Leases made under should be treated as valid Con-' 
tracts, — Leases under powers, when accepted in good faith/ 
should be considered as contracts to be liberally con- 
strued, and as far as possible upheld. The donee of the 
power, i, e. the party executing it, is the managing part- 
ner of the estate ; and if on slight grounds contracts 

f2 
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entered into with him are invalidated, leasing powers, in- 
stead of mitigating the evils of settlements, become a snare 
to those who contract on the faith of them(d). Too much 
attention cannot be paid to this part of the subject, as 
sometimes great injustice and ruin, and consequent viola- 
tions of the public peace have resulted from defective ex- 
ercise of leasing powers(^). 

§ 75. A<^ relievinff against Defects in. — Parliament of 
late appears to have been fully alive to the mischief of 
such miscarriages in the honest exercise of leasing powers, 
and has passed the Statute 12 & 13 Vict. c. 26(/), to re- 
lieve against defects in certain cases ; for instance, where 
through inadvertence or mistake on the part of the owner 
having a valid leasing power, and by reason of the non-ob- 
servance or omission of some condition or restriction, or by 
reason of some other deviation from the terms of the power, 
a lease made in the intended exercise of a leasing power 
(which the Statute attempts to define) happens to be in- 
valid against the successors in estate of the lessor, the 
Statute declares that such lease, if made bond fide^ aiid the 
lessee has entered thereunder, shall be considered in 
equity as a contract for the grant of a valid lease under 
the power, to the like effect as the invalid lease, save so 
far as the successor may insist on any variation necessary 
to make it comply with the terms of the power. 

There is also a provision, giving the reversioner having 
power to confirm the lease without variation, a reciprocal 
right to insist upon its being confirmed in its existing 
state. It also provides that where a lease is invalid by 



(<7) See an able article on this sub- (668) Q. 40; Rev. W. Campbell 

ject, 11 Law Review. (126) Q. 6-12. 

(e) See P. Mahony (1037) Q. 21 .(/) Amended by 13 Vict. c. 17. 

22 ; J. Nolan (526) Q. 37 ; J. Hurly 
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reflison of the lessor not having a valid power at the time, 
but the estate of the tenant continuing until the lessor had 
acquired such a power, the lease shall take effect, and be 
as valid as if granted at the time, when it might have been 
granted in the lawful exercise of such power. 

§ 76. Scape of this Enactment, — The object sought to 
be attained by this Statute is admirable, and it has gone 
some length in mitigating the evils resulting from the in- 
validity of instruments at law, as leases, by reason of trivial 
deviations from the terms of the power. It may enable 
the Court of Chancery to supply omitted covenants and 
conditions, and perhaps to expunge objectionable ones, 
to enlarge the rent, and to contract the term to their pre- 
scribed limits, and to supply defects of execution and at- 
testation, but it cannot (and perhaps ought not) validate 
leases of lands which the lessor had no power to demise, 
(?. g, waste lands not usually letten, until that power is 
conferred by law ; and perhaps it cannot supply the defect 
of enrolment of a lease by tenant in tail ; and leases made 
by ecclesiastical corporations and spiritual persons, col- 
leges, and hospitals, are expressly excluded from its ope- 
ration, for a reason which, though it may be soimd enough 
as applied to corporations aggregate, which have a real ad 
well as legal permanency, does not apply to cases of arch- 
bishops and bishops, whose leases may be avoided, and 
cannot be enforced against their successors. 

§ 77. Lord Mansfield^e Suggestions ; the Law should sup- 
ply Defects and Omissions, — The notion of Lord Mansfield 
may be worthy of consideration, namely, whether or not 
those defects, in the exercise of leasing powers, which a 
Court of Equity will uniformly supply or relieve against, 
ought not to be supplied by judicial construction in a 
Court of law, where the power has been exercised bond 
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fidey and without any fraudulent concert to defeat or in- 
fringe upon the rights of the remainder-man, and whether 
or not it might be expedient to enact that leases made 
bondfide^ and without fraud or collusion, should be valid 
in law, subject to the several terms and conditions of the 
leasing power, and that the onus of impeachment should 
lie on the successor of estate, instead of driving the lessee 
to resort to the Court of Chancery to invest his informal 
lease with the useless formulary of words, which the in- 
tention of the parties and the declaration of law might 
import. Thus, according to the law of Scotland, where 
a tenant has been seven years in possession, under an in- 
formal lease, his legal title is complete, and his lease can 
only be impeached on the ground of fraud by a substan- 
tive suit(^). On the other hand, and in answer to Lord 
Mansfield^s suggestion, it may reasonably be urged that 
it is desirable, if not essential, to preserve intact and dis- 
tinct the separate jurisdictions of Courts of law and equity ; 
that the conditions prescribed by the creators of leasing 
powers have been found by experience an effectual bar- 
rier against fraud ; that there is no reason why the rule 
of caveat emptor should not equally apply to lessees as to 
purchasers ; and that, the tendency of modern legislation 
being to diminish the expense and delay of the Court of 
Chancery, a party aggrieved by the defective exercise of 
a leasing power may have such defect remedied In a cheap 
and speedy manner by a tribunal whose machinery is 
better adapted to the unravelling of fraud, the adjustment 
of rights, and the rectifying of legal instruments, than a 
Court of law. 

§ 78. Validating Improvement Leases^ made by Owners 

(/) Er8kine*a Institutes, B. II. tit ii. sec. 28. 
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de Facto. — Others would propose to meet this diflSculty, 
resultiBg from the insecurity which necessarily attaches on 
leases made by partial owners under leasing powers, or ap- 
parent owners in possession, by enacting that owners, or 
parties in possession de facto of the estate, should have 
conferred upon them certain leasing powers, for the pur- 
poses of improvement and building, on no other conditions 
than the reservation of the fair and improved rent, and 
the undertaking of improvements of a certieiin value, and 
entering into certain covenants for the management and 
cultivatioi:! of the land ; and that tenants taking such leases, 
and making the stipulated improvements, shall hold the 
premises independently of the title of the immediate 
lessor, paying the reserved rent to the owner de jure of 
the reversion ; and that, notwithstanding the eviction or 
termination of the lessor's interest, the statutable lease 
shall subsist, secured beyond the reach of all accident, for 
the term granted by it, so long as the tenant performs the 
stipulated duties of his tenancy. It is sard that the un- 
incumbered proprietor in fee-simple is the only one with 
whom it is secure to contract; and even in respect of him 
it is impossible, without disproportionate expense and an 
investigation of his title, to ascertain the fact whether 
he be really the owner of the fee or of a lesser estate, 
and whether he be incumbered or otherwise(A)# 

This principle was embodied in a bill introduced by 
the Government in the session of 1850. But it seems to 
be an imperfect and inartificial mode of legalizing tenantr- 
right of compensation for improvements ; and, whatever 
may be its merits, may be more conveniently considered 
when we come to speak of tenant-right At present it 

(Jk) See Mr* Longfield'a Report. 
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appears to us to seek the attainment of a legitimate ob- 
ject, by an apparent if not a real infringement of the rights 
of property ; and any measure assuming such an aspect re- 
quires grave consideration before it receives the sanction 
of the British Legislature. 

§ 79. Registry of Leases. — It has been suggested that 
improvement leases made under statutable or other povT'ers 
should be registered in the oflSice of the clerk of the peace 
of the county in which the premises are situated, within 
a certain time after their execution, and that in default 
they should be rendered void(t). Without going quite 
so far as this, we think that a useful hint might be taken 
from the Scotch system of registering leases, and giving a 
peculiar authenticity and force to the terms of a contract 
placed upon the public records by both parties ; for ex- 
ample, by giving a more summary redress for the viola- 
tion of covenants and conditions contained in such leases, 
and a more summary possession against a tenant over- 
holding after the expiration of his term when the lease 
contains a covenant to remove. The registry in the clerk 
of the peace's books might for these purposes be made to 
answer some valuable ends, and the basis of the Ordnance 
survey might be adopted ; the registry might state the 
names of the parties and the particulars of the lease, and 
in the same book might also be registered assignments of 
the lease, whether by deed or will, and all improvements 
for which compensation is to be claimed, so as to furnish 
in a cheap and accessible form all necessary information 
in respect of the particular holding. There can be no 
doubt of the value of such a registry and the superior ad« 
vantages it would possess for such purposes over a central 
registry, however perfect. 

(t) See Mr. Longfield's Beport to Statistical Society. . 
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CHAPTER IV. 

LENGTH OF TERM IN AN IMPROVEMENT LEASE. 

§ 80. Frame of am. ImprovemeTd 83. Statutable Term of thirty- 
Lease, one Years, 

81. What a compensating Term 84. Contrary Systems in North 
for an Improvement Lease. and South of Ireland. 

82. Conflicting Opinions on 85. Term for Years preferred 

the Subject* to Lives. 



Sect. 80. Frame of an Improvement Lease, — Having, 
tlius far, considered the value and expediency of leases 
in the abstract, as a means of encouraging improvement, 
and the exact extent of leasing powers enjoyed by the 
several members of the community, under the existing 
state of the law, and some of the defects incident to those 
leasing powers, both in their nature and extent, and in 
the exercise of them, and the legislative assistance af- 
forded in aid of defective executions of such powers, we 
may, in conclusion of this part of the subject, oflfer a 
few considerations on the proper criteria for fixing the 
term, the rent, and the covenants and conditions most 
proper to be inserted in a statutable improvement lease, 
framed in exercise of a leasing power, assuming it to be 
conferred by law upon the partial owner of the estate, for 
the benefit of the partial owner himself, of his succes- 
sors, and of the community at large. 

§ 81. What a compensating Term for an Improvement 
Ijease, — The question, of what is a fair compensating 
term in a lease upon which a tenant might reasonably be 
called upon to expend his money, and get the full bene- 
fit of his unassisted improvements, so as, after its expira- 
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tion to have no claim for compensation (as distinct firo'm 
that consideration and preference which an improving 
tenant in Ireland, much more, perhaps, than in England 
or Scotland(;), is admitted to have an equitable title to) 
is one which depends so much upon climate, situation, 
and soil, and the degree of skill, capital, and energy em- 
ployed, and the nature of the improvements effected, and 
upon which men of experience and intelligence differ so 
widely, that we fear it is not possible to arrive at any 
safe conclusion as to one fixed standard or principle of 
compensation of improvements by any defined length of 
tenure alone. The Legislature, however, has latterly shown 
a preference for the term of thirty-one years for merely 
agricultural purposes, by fixing that as the limit to which 
municipal corporations in Ireland, and the Commissioners 
of Woods and Forests, may lease corporate or crown 
lands, and by offering a kind of premium in the shape of 
reduced stamp duty on certain leases for thirty-one 
years(A). We must, therefore, suppose that as in the case 
pf crown and corporate lands, improvements must be made 
by the tenant solely, the Legislature coiisidered the term 
of thirty-one years a sufficient encouragement and remu- 
neration for unassisted improvements. 

§ 82. Conflicting Opinions on the Subject. — There are 
some who seem to think that a tenant should be repaid 
in seven years for draining, subsoiling, and deep trench- 
ing, or improving bog or mountain land(/), but the great 
majority of witnesses examined before the Devon Com- 
missioners seemed to think that though a twenty-one years* 



0) SeeJ.Bogue(737) Q.84, 36, the corporations, and ninety-nine 

37 ; D. Young (290) Q. 38, 40. years by crown lands. 

(A) 9 & 10 Vict, c 112, and build- (I) See J. Anderson (208) Q. 20 ; 

ing leases for seventy-five years by S. Eobinson (994) Q. 6. 
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term is «ufficient for an ordinary agricultural lease, and 
will remunerate the tenant for every ordinary improve- 
ment, such as draining, ditching, fencing, and subsoiling, 
if the land be of medium quality ; yet if the land be of a 
nature requiring extensive and continuous improvement, 
euch as bog or moimtain land, a thirty-one year84ease(m) 
would be more suitable for the remuneration of the te- 
nant's expenditure, though it would be too long for lands 
in good condition, in respect of which the Scotch tenure 
of nineteen years has been found to work so well(n). 
There was another class of evidence, consisting chiefly of 
the tenant farmers, many of whom seemed to think that 
a lease in perpetuity, or at least for sixty years, is ne- 
cessary to compensate for permanent improvements, such 
as draining, unless the landlord had assisted in effecting 
them(o). 

§ 83. Statutable Term of thirty-one Years, — Between 
these conflicting opinions the statutable term of thirty- 
one years, to which the Irish farmer has been most ac- 
customed, would, considering the vast quantity of un- 
reclaimed and half-improved lands in Ireland, perhaps 
be found to suit the greatest number of cases ; and while 
it is sufficiently long, except in building leases, fairly 
and liberally to remunerate the tenant for the expen- 
diture of his capital and labour, which in the case of 



(m) Sir P. Nugent (46) Q. 64, 66; (726) Q. 88 ; J. M*Murtrie (793) Q- 

R. Byrne (66) Q. 83 ; W. S. Craw- 31 ; D. O'Connell (1119) Q. 11. 

ford (81) Q. 72 ; N. Markay (268) (») An improvement lease in Scot- 

Q. 16 ; Hev. M. Lennon (69) Q. 72 ; land is usually doublethe length of an 

Rev. E. Nangle (474) Q 5 ; Rev. D. ordinary agricultural lease, Le. forty- 

Boylan ( 268 ) Q. 46 ; J. H'Gaun one years. See Bell on Leases, 442. 

(869) Q. 178. 179; P. Mahony (o) See T. Bradford (68) Q. 69 ; 

(1087) Q. 9 ; J. Christie (644) Q. S. Gamett (306)Q. 26; E. Rooney 

47; J. Carnegie (768) Q. 13, 18; (413) Q. 64; R Dowden (746) Q. 

W. Sherrard (29) Q. 62, 63, 73 ; J. 31. 
Donleavy (339) Q. 33 ; M. Alcock 
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the poor man cannot be brought to bear so imme- 
diately as to improve all at once, it, on the other hand, 
is not so long but that he may reasonably expect to enjoy 
the reward of his own improvements, and obtain a re- 
ne wal(/)) ; whereas it is matter of experience that a length- 
ened lease (except for building purposes) not merely 
withdraws the tenant from the beneficial influence and 
control of his landlord, but creates an apathy and indo- 
lence under which the best land deteriorates, subdivision 
takes place, and pauperism spreads, until the lease expires, 
and the land is given up exhausted, and incumbered with 
a wretched population(5'). Such has been too frequently 
the experience in Ireland in respect of the old long leases 
at low rents of the last century, exhibiting the most sub- 
division and the least improvement ; and if anything were 
necessary to demonstrate that length of tenure alone, or 
what is called fijtity of tenure, will not do everything, au- 
thenticated instances may be brought forward of farms 
let for ever, or for ninety-one years, at low or merely no- 
minal rents (such as three-pence per acre), presenting a 
painful contrast, in respect of the improvement of the 
land and the comforts of the occupying tenants, with 
others immediately adjoining, which had been let for 
terms of twenty-one years, and at fair and reasonable 
rents(r). We, therefore, think that we are justified in 
propounding as the result of experience, that lengthened 
terras in leases are apt to prove injurious to landlord and 
tenant, and to the community, so far as the improvement 
of the land is concerned. 

§ 84. Contrary Systems in the North and South of Ire- 

(p) See N. Leader (794) Q. 8. J. Wiggins (293) Q. 85. 

(q) See J. Handcock (92) Q. 87 ; (r) See M. Staunton (274) Q. 44 ; 

C. K. O'Hara (356) Q. 8 ; F. Barber Lieut-CJoL Blacker (88) Q. 45. 
(360) Q. 58 ; M. CoUis (89) Q, 59 ; 
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land. — It was by some unfortunate contrariety that in 
different parts of Ireland two opposite systems of leasing 
prevailed, each of which was the worst adapted to the 
state of the country in the place in which it existed(«). 
In the north of Ireland, where farmers with capital could 
readily be procured, able to effect improvements in the 
land at their own expense, the custom prevailed of setting 
land from year to year ; while in the south, where the te- 
nant had no capital, he frequently had a lease of such 
duration as to prevent the landlord from effecting the re- 
quisite improvements. In both cases it would have been 
better had a lease of moderate duration been granted, 
with some security to the tenant for the improvements he 
might make. 

§ 85. TerTn of Years preferred to Lives. — The Statute 
9 & 10 Vict. c. 112, has preferred the fixed term of thirty- 
one years to the indefinite term of three lives which the 
Enabling Statutes sanctioned ; and there appears latterly 
to exist a preference of fixed terms of years, such as thirty- 
one years, to the perhaps more valuable term, in point of 
duration, of three lives, as being more certain and bene- 
ficial both to landlord and tenant, giving notice of its ap- 
proaching termination, so as to come upon neither party 
by surprise, and enabling them to enter into timely negoci- 
ation for a renewal, and making the tenant more provident, 
industrious, and improving(^). On the other hand, the fixed 
term of years is considered to be open to some serious 
objections, such, as that the tenant towards the close of 
his term, knowing when his right of occupation will cease, 
is apt to run out the land, unless he is to receive some 

(#) See article, " Tenant Right," (0 SeeR Rooney (418) Q. 53; 

Dublin Uniyersity Magazine, Feb. J. Jagoe ( 27 ) Q. 141 ; P. Maliony 
1851. (1037) Q. 2. 
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oompensatlon at the end of it for his improvement8(w);. 
and if he happens to die intestate, the farm is apt to be 
divided under the Statute of Distributions, which it is 
perhaps difficult to prevent by any covenant or stipula- 
tion(ir) ; or, incase no administration is taken out, disputes 
arise as to the successor, and most of the cases of forcible 
possession tried at sessions are said to be from this cause, 
especially where the widow of the tenant happens to 
marry again (^). In the county of Cork it is said that 
the tenants prefer leases for lives to terms of years, and 
that latterly the system has crept in of insuring the lives 
in the lease, by which means the tenant when his term 
expires will have a sum of money which may be the 
means of enabling him to obtain a renewal of his lease(y). 
The propriety of assimilating the course of descent of 
agricultural and improvement leases for years to freeholds, 
and rendering them indivisible among the next of kin, 
has been strongly pressed by some persons of intelligence 
and experience. It is undoubtedly an evil of considera- 
ble magnitude that a leasehold property should on the 
tenant's death be split and parcelled among the various 
members of his family into allotments incapable of afford* 
ing a comfortable or decent subsistence to their several 
families; and considerable doubts have been entertained 
as to the efficacy of any covenants to prevent this opera- 
tion p{ the Statute of Distributions ; and perhaps a short 
declaratory enactment might advantageously remove these 
doubts, and give additional weight to such covenants; 

(«) See J.Joyce (27) Q.148 ; Earl 21 ; P. Mahwiy (1087) Q. 18. 
Moiintcashel (800) Q. 82; P. Ma- (x) See W. Ford (1094) Q. 26; 

hony (1037) Q. 7. J. Leahy (683) Q. 29. 

(w) See R. F. Saunders (960) Q. (y) D. l^ahy (773) Q. 100 



Digitized by VjOOQ IC 



wm'^'''^mi^t^^mmmmm^K^'^^m^^mt^^^^^^^^mm^^ 



65 



CHAPTER V. 

VALUATION OF THE RBNT IN AN IMPROVEMENy LEASE. 

$86. Best and most improved 95. Letting by Proposal dis- 

Bent admits no Allow- continued, 

ancefor Improvements. 96. Excessively high or low 

87. Landlord's Share of Pro- Bents injurious, 

duce how ascertained. 97. Lettings in Chancery by 

88. Theoretical Definition of Competition. 

what Bent should be. 98. Poor-Law Valuations how 

89. No fixed Proportion be- far Test of Bent. 

tween Bent and Pro- 99. Ordnance Valuation, 

duce. 100. How far a correct Bule of 

90. Contrast of Bents in Eng- renting Value. 

land and Ireland. 101. No public Valuation can 

91. Proportionate Bent sup- ascertain true letting Fa- 

poses fair Cultivation. lue of Land. 

92. Debtor and Creditor Mode 102. Tenement Valuation. 

of estimating the Bent. 103, Letting and selling Value 

93. Commercial Estimation of of Land. 

Bent. 104. Compulsory Valuation of 

94. Competition by Proposal. Bents. 



Sect. 86. Best and most improved Rent admits no Allowance 
for Improvements. — The next subject to be considered in 
an improvement lease is the rent. Where a leasing power 
requires the best and most improved rent to be reserved, 
it is necessary to consider how this rent should be esti- 
mated. We may here state that the best and improved 
rent must not necessarily be the highest rent that will 
be offered, provided no personal advantage be obtained, 
nor undue preference given, by the party making the 
lease ; and, on the other hand, that the law of leasing 
powers recognises no allowance for improvements, past 
or prospective, in the calculation of the best and most 
improved rent, and exacts the highest rent that can rea- 

g2 
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sonably be gotten, irrespective of any covenant to im- 
prove, and requires the same rent to be reserved uniformly 
throughout the term, however desirable it might be to 
accept a lesser rent at the beginning, in order to en- 
courage improvements, as the Commissioners of Woods 
and Forests are enabled to do in respect of Crown lands, 
for building purposes, a power not very likely to be abused 
by any proprietor, as the reduction falls zaore imme- 
diately upon his own estate. And not only does this con- 
dition, in its usual form, prevent any such encouragement 
being held out at the beginning, but it requires that in 
every renewal of the lease, the very improvements which 
the tenant has efiected, instead of being the subject of 
allowance, shall become an element in the calculation of 
the improved rent. 

If owners having limited estates could let reclaimable 
waste land on moderate terms at first, at a nominal rent 
of a few shillings, reserving a progressive increase at fixed 
periods in proportion to the progress of the improve- 
ments, the capital required to be invested would be small, 
in respect to the number of acres to be reclaimed ; and 
tenants being admitted at low rents for the first few years, 
would, by the increasfe in the extent and value of their 
improvements and property, be gradually able to pay 
with ease to themselves such rents for the land as would 
insure a considerable augmentation to the income of the 
proprietor : but the present state of the law requires, in 
all cases whatsoever, one uniform fixed rent to be re- 
served from the commencement(2:). 

§ 87. Landlord! 8 Share af the Prodnce, how ascertained, — 
The improved rent is in fact an indeterminate quantity 

(z) gee Col. D. BobinsoD (287) Q. 4. 



Digitized by VjOOQ IC 



tmr^aeTsr-wm 



RENT IK IMFB0TS»B1IT LSA9K. 67 

until ascertained by a jury, whether it be the best rent 
that should reasonably be taken in the actual condition 
of the land. The proper and correct process of aniTing 
at this conclusion is a very difficult problem, that is, to 
determine a priori the true letting value of lands in 
any particular district, or the utmost proportion of the 
produce of the farm which the tenant can afford to give 
in the shape of rent to the landlord, after allowing for 
the cost of production and labour,-the public charges, and 
other outgoings on the farm, and a reasonable per centage 
of profit on capital and stock invested in its cultivation 
and management. 

§ 88. Theoretical Definition what Rent should be. — 
Though rents in Ireland are uniformly paid in money, 
and not in kind, yet it is evident that all agricultural rents 
(as distinct from building or accommodation rents) must 
be reserved with some reference to the amount arid value 
of the produce of the lands let, and that the more abun- 
dant and valuable the produce, the higher will be the 
lent. In some remote parts of Ireland, such as Clifden 
in Gal way, and parts of Mayo and Donegal, lands were 
holden until lately in rundale, or in common, and a rent 
in gross, and not by the acre, imposed, and anything like a 
systematic valuation of the lands but lately introduced(a) j 
but it has not been so in other parts of Ireland, in which 
some valuation of the share of the profit which the land- 
lord should receive was generally supposed to have been 
made, though, we fear, in very few cases on an intelligible 
or correct basis. It may be theoretically just that, after 
paying the interest of the tenant's capital, and the entire 
outlay for labour, management, and seed, and taxes, the 

(a) See A. Mullins (499) Q. 6 ; G. Clendiiraig (468) Q. 23. 
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net profit ought to be divided between landlord and 
tenant in the proportions in which the profit is attributa- 
ble to the labour and the soil ; but this is a principle so 
utterly vague and intangible, and difficult of application, 
as to be more likely to be abused than to be useful. 

§ 89. Fixed Proportion of Rent to Produce* — Political 
economists have endeavoured to determine in the abstract, 
what proportion of the produce of the land should be 
appropriated to the landlord, as rent, and to the tenant, as 
profit; and Adam Smith, and other early writers, have 
rather arbitrarily divided the gross produce of the land 
into three equal parts ; one "part for the landlord's share, 
a second for the tenant's profit, and a third for the cost 
of production, the taxes' and cesses payable by the tenant, 
and the bringing the produce to market: and this scale 
of valuation has been, in fact, professedly adopted by 
several of the public valuators and agents in Ireland ; 
namely, fixing as rent one-third of the average gross pro- 
duce of the land(6). This, however, in England, is ge- 
nerally admitted to be, at the present time, too high an 
estimate for the rent, because the taxes and charges of 
various kinds, have increased materially since Adam 
Smith's day ; and the cost of production, and the public 
taxes and assessments in almost all tillage lands highly 
farmed, far exceed one- third of the value of the gross 
produce(c) ; and it has become more usual for theoretical 
valuators to allot one part for expenses of tillage, work- 
men's wages, and other incidental expenses ; a second for 
the support of the tenant and his family ; and a third, 
after deducting taxes and assessments, as the proportion 

(6) See J. J. Byrne (40) Q. 4 ; J. R. Bell (507) Q. 23, 24. 
D. Balfe (45) Q. 72 ; N. Maher (17) (c) G. Robertson (294) Q. 93. 

Q. 61; C. S. CJooper (543) Q. 22 ; 



Digitized by VjOOQ IC 



RENT IN IMPROVSMENT LEASE. 69 

to be paid for rent(d) : though to allow one-third for the 
expenses of grazing farms would, confessedly, be too 
much(«). But there is another class of valuators who ad- 
Yocate a division into four parts as more correct in re- 
spect of arable lands, appropriating one-half for wages and 
labour, taxes, stock, and manure ; one-fourth for tenant's 
profit ; and one-fourth for the rent(/). If this principle 
be correct for England, it, perhaps, might not be wholly 
incorrect for Ireland ; for although the nominal wages of 
labour are lower in Ireland, on the other hand, the ex- 
pense of the permanent improvements and conveniences 
of the farm buildings and the homestead, so essential to 
the economical working of the farm, are borne by the 
landlord in England. Upon some estates in Ireland(^) 
the rent is calculated at something less than one-fourth of 
the gross produce(^) ; and on other estates at one-fifth for 
tillage lands, and two-fifths for pasture, which are said to 
be the lowest proportions of rent to produce in Eng- 
land(A). Upon this point, as on most others connected 
with this subject, extreme cases may be adduced on both 
rides; of landlords, on the one hand, exacting four-fifths 
of the produce, as rent(i) ; or of tenants being willing to 
allow but one- twelfth or one-twentieth as the just pro- 
portion due to the landlord(y). 

§ 89a. No fixed proportion between Rent and Produce,-^ 
However, it is manifest that there can be no just theo- 
retical proportion between rent and produce, irrespective 
of the degree of labour, skill, and capital employed in its 

{<!) Woodfan, L. k T. S05. See {g) J. Mnway (122) Q. 5, 7 ; J. 

R. CnllinaD (692) Q. 20. Wiggins (293) Q. 73. 

(«?) See Woodfall, L. & T. 806. (*) J. Wiggins (298) Q. 73. 

(/) J. Wiggins ( 293 ) Q. 78 ; (t) See J. Bruce (777) Q. 80. 

EAri Momitcashel (800) Q. 20 ; H. (j) Rev. J, Browne (188) Q. 81, 
Manniz (743) Q. 20. 
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production(A) ; some farms, perhaps the most produc- 
tive, being managed at a very small outlay, while others 
require a very heavy expenditure of money and labour 
to yield a less amount of produce(Z) ; and the same pro- 
portion of the produce which might be a high rent, as to 
the latter, would be a moderate rent as to the former. So, 
again, produce is not merely the result of the natural fer- 
tility of the land, but also of the skill and capital applied 
to stimulate and increase it; and the rent which on a 
slovenly and badly managed farm would be one-third of 
the gross produce, might not be one-sixth if it were pro- 
perly cultivated. A bad farmer, if he gets the land at 
half its value, will not be able to pay, the rent which a 
good farmer would be able to pay, and make a profit 
on(m). 

§ 90. Contrast between Rents in England and Ireland, — 
This consideration should be borne in mind, when con- 
trasting the condition of the peasantry in Ireland, for the 
most part content with the straw and the potato, and 
devoting the entire com crop to the rent(n), with the com- 
fortable state of the English and Scotch farmer, who, in 
retaining a third or a fourth of the produce of the farm, 
secures to himself an adequate supply of the necessaries 
and decencies of life. For example, if a tenant having 
a farm capable of producing nine barrels of wheat, culti- 
vates it so as to produce but two, that tenant's land must 
be dear, though the landlord's share be ever so small(o) ; 

(A) See M. Longfield (61) Q. 42. M»Murtrie (793) Q. 81 j Rev. R. 

(0 See R. Dymond (292) Q. 89. Sargent (815) Q. 82 ; as to the ac- 

(m) See J. E. Macartney (740) Q. tual rents in 1844, see J. W. Max- 

23. well (98) Q. 48, 49 ; R. Dymond 

(n) See R. O'Brien (652) Q. 6 ; J. (292) Q. 84. It is a common mis- 

E. Macartney (740) Q. 24 ; Lieut.- talce to compare the rent of the Iriih 

Col. Burke (742) Q. 17. acre with that of the English acre. 

(o) R. Bell (507) Q. 25, 26 ; J. It was so in Arthur Young's time in 
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and the potato and the straw may constitute a full third 
of the produce of such a farm. So also in making the 
comparison of the state of rents in England and Scotland, 
with Ireland, we should, on the other hand, remember 
that farm labour is cheaper in Ireland than in England, 
though perhaps not so good in quality, or so skilled ; and 
that the English farmer pays rent for the land in the state 
in which he finds it, which includes not only the natural 
fertility of the soil, but the immense expenditure which 
the national wealth has in the progress of time poured 
into it. He, as it were, walks into a ready-furnished house, 
with every conveniency at his hand, for the economical 
and profitable working of the land ; but the Irish tenant 
most commonly finds nothing but what the bounty of 
Providence has given, unaided either by wealth or in- 
dustry (p). 

§ 91. Proportional RerU presupposes fair Cultivation. — 
The fair rent, therefore, cannot be ascertained by any 
absolute proportion of the produce, but should be the 
average amount of the surplus profit of agricultural pro- 
duce, after paying the expenses of cultivation, with the 
usual profits of stock, on the supposition that the cultiva- 
tion is conducted with average skill and capital(9) ; and 
of course the proportion which this sum will bear to the 
aggregate produce will diminish in the inverse proportion 
to the increase of capital and skill employed(7*) ; and as 
the expenses of cultivation vary infinitely, and the degree 



1776; and see one instance in the 19, 20,21. 

present time of a tenant complaining (p) See R. B. Clayton (930) Q. 

that his rent, nine shillings for the 81 ; J. Bogue ( 737 ) Q. 27 ; J. 

(Irish) acre, was more than the Poor Bruce (777) Q. 33, 34. 

Law valuation, which was seven shil- (9) Professor Longfield*s Lectures, 

lings and six pence for the English Political Economy, p. 120. 

Statute acre ; H. Porter (317) Q. (r) Adam Smith. 
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of capital and skill necessary to the realization of the 
produce are indeterminate quantities, it is impossible to 
arrive at any one general standard or proportion which 
can regulate the letting value or the best improved rent 
of lands in different localities. 

§ 92. Debtor and Creditor Mode of estimating Rent, — 
Another process of ascertaining the rent, or the land- 
lord's share of the produce, is conducted on a principle of 
debtor and creditor account, by estimating the gross value 
of the produce of different kinds of land on the farm^ or 
the value of different successive crops in a series of four 
or five years, and deducting wages of labour, and other 
expenses, taxes, manure, and cost of replacing stock, and 
a per centage (perhaps ten per cent) for tenant's profit on 
capital ; the balance remaining is taken as the landlord's 
rent(5). This process of calculation, though apparently 
just in its principle, is only capable of being worked out 
correctly by a considerable amount of knowledge. In- 
deed, in order to make this, or any other absolute valua- 
tion of the land, with accuracy, it is essential to know not 
only the local circumstances of the farm, the quality of 
the land, its soundness, the nature of its subsoil or sub- 
stratum, and whether it be well watered, without heipg 
over-retentive or flooded, its tendency to seed well, and 
carry a proportionable quantity of stock, whether conti- 
guous to markets and manure, or whether fuel be proxi- 
mate or remote, and the value of produce in the neigh- 
bourhood, the average amount of poor rate and county 
cess, and the rate of wages of labour, the expense of 
the various agricultural operations, ploughing, digging, 



(») J. Wiggins (293) Q. 129, ing Rents, 4Ui edit 1832; Wood- 
130 ; Bayldon on the Art of valu- fall, L. & T. 305. 
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and harrowing, sowing, reaping, and weeding, draining 
and fencing, whetlier it is provided with suitable farm 
buildings and convenient roads(^), and, to make the cal- 
culation complete, the influence of competition and other 
local circumstances should be taken into aceount(u), and 
it contains so many elements of error that its result would, 
perhaps, seldom be satisfactory, and never absolutely 
correct. It has been well said, by an able writer on this 
8ubject(v), that it is practically impossible to have re- 
course to first principles, and to consider land as a mere 
instrument of production, of which the worth is to be as- 
certained by forming an estimate of the probable value of 
the produce, then making a fair deduction for labour, ex- 
penses, and profit, and calling the balance rent. No va- 
luator could go through the infinite details of the calcula- 
tion correctly ; there are so many things which must be 
exactly computed, and in which a slight error will ma- 
terially affect the result. But these public valuations, 
although not affording a safe criterion as to the letting 
value of lands, will always be useful as a check against 
fraud and underhand bargains for fines and private bene- 
fit to the lessor. 

§ 93. Commercial Estimation oft/ie /2«n^.— Indeed, we 
may say that, in the great majority of cases, neither land- 
lord nor tenant enters into any exact calculation of the 
produce of the land, or tlie proportion which rent should 
bear to produce, but there is some vague idea of a sup- 
posed marketable value of land in each locality, and the 
rent ranges above or below that, according to the circum- 



(<) See Woodfall, L, & T. 806 ; (r) See article on " Tenant Right" 

B. Griffith (1102) Q. 8. Dablin University Magazine, Feb. 

(«) R. Griffith (1102) Q. 10. 1851. 
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Stances, and disposition of the landlord and the tenant(tr). 
This is the commercial or marketable value of land. 

§ 94. Competition by Proposal. — The practice formerly 
was very general in Ireland, of leaving the ascertainment 
of the rent, br the marketable value of the lan^, to the 
result of competition by proposal ; the proposal of him 
who promised most, with a fair chance of paying, having 
been usually accepted(^). In theory, a fair and open 
competition is perhaps the most correct mode of ascer- 
taining the true value of anything ; but we fear it is not 
safe for individuals, in the moral government of their own 
conduct, to rely too implicitly on the political maxim of 
suffering demand and supply to regulate the price, where 
the supply is very unequal to the demand, as in the case 
of land, in a country where trade and manufacture can 
scarcely be said to exist, and the tenant's only mode of 
subsistence is by and out of the land, and where, if he 
cannot get land at the value, he is obliged, from the ne- 
cessity of having land at all events, to offer more(y), and 
to propose a rent he is convinced the land cannot pay, 
which the Irish peasant readily does, regarding it not as 
a transaction requiring immediate payment, but referable 
. to future contingencies, hoping afterwards to get an 
abatement. The tenant will propose anything(z), and 
be content with the potato and the straw, considering 
only the rent, and never thinking of the taxes, which 
afterwards come upon him unprepared. In Scotland and 
England, the system of letting by proposal is different, 
because the parties are men of capital who in their com- 



(w) See C. A. Walker (924) Q. (y) D. O'Connell (1119) Q. 6. 

10. (z) See R. O'Brien (662) Q. 7 ; as 

{x) See W. Fetherstone H. (416) to Chancery lettings, Bee J. M'Gann 

Q. 22. (369) Q. 94, 95. 
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petition with each other, will not offer rents that the land 
cannot pay ; and in such cases a landlord may conscienti- 
ously trust to the bidding. But in Ireland, where there is 
no capital and little foresight, a landlord may get my 
rent he pleases(a) ; but if he lets to the highest bidder it 
ultimately rebounds on himself; the tenant is pauperized, 
and the landlord loses his rent, and the farm is gotten back 
impoverished and run out. 

§ 95. Letting by Proposal discontinued, — Tho system 
of letting by proposal to the highest bidder has been ge- 
nerally discontinued in Ireland(i), perhaps to a greater 
extent than in England or Scotland ; and though propo- 
sals are in some cases required, in order to ascertain the 
market value of the land, and to introduce the landlord 
to the best tenant, they are seldom relied on as the test of 
the correct rent(c) ; and we may say that the letting by 
competition is very little practised, except under the Court 
of Chancery, in respect of which it forms one of the 
strongest grounds of complaint against that Court's ma- 
nagement. The great mass of the proprietors take as the 
maximum rent that which will leave to a fairly indus- 
trious tenant enough to live and do well upon(d) ; and 
act on the principle that, however true it may be of other 
commodities, the real value of the land is not just so much 
as may be offered for it ; and that, if the offer be beyond 
the remunerative value of the land, it is to be regarded 
with suspicion, as coming from one who will not be a 
solvent tenant, and that, though it may answer the tem- 



(a) Rev. M. O'Connor (678) Q. (e) R. O'Brien (652) Q. 7; T. K. 

24 ; R. Rawson (969) Q. 63 ; J. T. Sarsfield (938) Q. 16. 

Clanchy (633) Q. 6 ; Rev. J. Mach- (d) J. Anderson (208) Q. 46 ; J. 

Kn (641) Q. 23 ; R. Cullinan (692) M.'Holrae (667) Q. 61 ; M. Crofton 

Q. 14. (391) Q. 83. 

(6) W. Fetherstone H. (416) Q.22. 
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porary object of the tenant to undertake it, perhaps for 
the purpose of making the most he can, and paying no 
rent (for if the rent is beyond what he can pay, he thinks 
it is of no use even to pay what he can, as it gives him 
no immunity), but it will not answer the permanent in- 
terest of the landlord who accepts it, and will necessarily 
impoverish the occupier, and the occupier will impoverish 
the land, and the deterioration of the feensimple value of 
the property, from the simultaneous impoverishment of 
the occupier and the land, will be out of all proportion 
to the nominal improvement of the rental. 

§ 96. Excessively high er low Rents injurious, — Expe- 
rience has proved that, however paradoxical it may seem, 
the reservation of an excessively low rent has not proved 
beneficial to the condition of the tenant or the improve- 
ment of the land(e), or the establishment of a substan- 
tial yeomanry ; but, on the contrary, has succeeded in 
merely creating a race of middlemen, under whom the con- 
dition of the occupying tenant has been made worse : and, 
on the other hand, that the reservation of a rent, too high 
to be remunerative to the tenant has not proved bene- 
ficial to the proprietor, and more especially to those in- 
terested in remainder in the ultimate inheritance, or fise- 
simple of the estate ; and, therefore, that the rent should 
be so regulated as, on the one hand, to leave a fair com- 
pensation to the tenant for his industry, and on the 
other hand, by the contribution of a reasonable propor- 
tion of the produce to the proprietor, to stimulate the te- 
nant to develope the resources of the soil which he occu- 
pies, for the benefit of himself and the community at 



(e) G. V. Jackson (461) Q. 48 ; F. Saunders (960) Q. 16 ; Captaia 
Hon. W. Trench (510) Q. 80; B. Bolton (849) Q. 81. 
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large, the rent being neither so high as to depress exer- 
tion, nor so low as to render it unnecessary. 

§ 97. Leitings in Chancery by Competition, — The prac- 
tice in Chancery is, where there is no occupying tenant, 
or he is unwilling or unable to pay what the Master con- 
ceives to be a fair occupation-rent, to let the lands by 
public competition to the highest bidder(/). There is a 
regular auction, and though the Master is not bound to 
take the highest bidder(<7), yet, practically, he seldom is 
In a condition to select or give a preference to another, 
and scarcely feels himself at liberty to do so unless some 
strong and clear case of disqualification to the person 
who has bid most is made out(A) ; and without the con^ 
sent of all parties it is not competent for him to have a 
regular valuation made(t). This mode of letting is com- 
mon to every species of property under Chancery control, 
that of lunatics and minors as well as creditors. The 
distinguished persons who have described this system, 
have expressed themselves to be fully alive to the evils 
it entailed(i), of high rents and short terms, causing the 
improvident and wretched tenantry so generally found 
upon estates in Chancery ; and the report of the Com- 
mittee on Receivers has emphatically condemned " the 
vicious practice of letting by competition, the tendency 
of which is to induce an improvident competition in a 
country where the possession of the land is regarded as 
one of the first necessaries of life." After such condem- 
nation it is unnecessary we should say a word more on 
the subject. 

(/) Right Hon. T. B. C. Smith (g) See Sir Edward Sugden,Q. 479. 

(Receivers' Committee) Q. 1187. In (A) Master Brooke, Q. 30. 

small lettings, mider £15, this is not (i) See T. H. Graydon (611) Q. 70. 

always done, but proposals received. {k) Sir Edward Sngden (Receiver*' 

See Master Brooke, Q- 42. Committee), Q. 479. 

h2 
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§ 98. Poor Law Valuation as a Test for Rent.-^There 
have been several public valuations of lands in Ireland 
for different purposes, of which those most frequently 
appealed to are the Poor Law valuation, and the Ord- 
nance or Government valuation, made by Mr. GriflSth. 

The principle on which the Poor Law valuation was 
required to be made was on an estimate of the net an« 
nual value, or the rent at which, one year with another, 
the premises might, in their actual state, be reasonably 
expected to let from year to year; all rates, taxes, and 
charges (except tithe), and repairs, being paid by the te- 
nant. This valuation, as originally made, has been fotmd 
to approximate very closely throughout Ireland to the 
actual rents paid in the year 1844; though of course, in 
many cases higher, and in others lower ; but its general 
reputation throughout the country for correctness or uni- 
formity has not been favourable, and it has been com- 
plained of as being framed more upon inquiries as to the 
rents paid than upon independent scientific investigation, 
4ind accordingly it has not been in general regarded as a 
satisfactory standard of the true letting value of lands at 
the time of its being made, far less at the present period, 
when the rents realized are in most cases considerably 
less than in the year 1844(/). The valuation is, how- 
ever, now undergoing a revision, and will, we presume, 
be made to approximate more nearly to the true value of 
the land. 

Previously to the passing of the amended Poor Law 

(0 A. Pilson (98) Q. 38, Poor Law luation infomous ; T. H. Graydon 

Yalaation slovenly and hasty; T. (611) Q. l?, nothing can be worse; 

Davison (123) Q. 31, valuation nei- D. Williamson (528) Q. 14 ; Hon. 

ther nniform nor correct ; Richard W. Trench (510) Q. 17; J. P. Mo- 

Hayne (326) Q. 25, Poor Law Ya^ lony (574) Q. 22. 
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Act, 12 & 13 Vict. c. 104, as the proportion of poor rate 
payable by the immediate lessor was determined by the 
proportion which the rent payable to him by the tenant 
bore to the amount given by the poor law valuation, it 
was necessary that the latter should be assumed to be the 
fair letting value of the tenement for the time being ; 
but as by the amended Act the immediate lessor is in no 
case to pay more than one-half of the poor rate, it will be 
BQ longer necessary that the actual letting value, from 
year to year, should be adhered to, provided a fair rela- 
tive valuation of all the tenements in the union, one with 
another, be effected; and accordingly Mr. Griffith has 
recommended that the valuation shall be according to 
the scale of prices contained in 6 & 7 Will. IV. c. 84, 
which were lower than the average prices in the year 
lB44, but are found very nearly to correspond with the 
present prices of agricultural produce, as a much safer 
and juster standard of value than the actual letting rents, 
the gross inequalities of which are so notorious that in 
practice it had been found that the fair and relative va- 
luation of tenements made by Mr. Griffith, when tested 
by the actual rents, Jias been destroyed by appeals. 
Where the rent is high and above the valuation, no ap- 
peals, of course, are made; but where the rent is low, or 
where large temporary allowances have been made, and 
the amount at present demanded is exceeded by the va- 
luation, an appeal is had, and the valuation is reduced, 
to make it correspond with the actual payments, as 
proved by the receipts(w). 

§ 99. Ordnance Valuation- — The Ordnance or Govem- 

(m) See Mr. Qriffith^s letter to Lord Lieutenant. 
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ment valuation, commonly called " Griffith's Valuation," 
was originally undertaken under the provisions of 6 & 7 
Will. I V« c. 84, as a townland valuation, for the purpose of 
applotment of grand jury cess ; and the principle on which 
it has been constructed is, we believe, this : lands are va- 
lued at the rate at which they might be let to a solvent 
tenant, on a twenty-one years' lease, deducting one-eighth 
therefrom ; permanent improvements or advantages and 
disadvantages of locality being considered, and the acre- 
able value of pasture lands being rated according to the 
quantity of stock they would support, and the rates of 
grazing in the vicinity. Houses were valued by mea- 
surement, according to the quality of the materials em- 
ployed and their state of repair, and arranged in three 
classes, new, medium, and old ; regard being also had to 
their roofing, whether slated or thatched, the houses 
being valued at two-thirds of the yearly rent they would 
let for, out-buildings being included, and houses under 
£3 being excepted. 

To insure uniformity, the Statute required that all valu- 
ations of land should be based on a fixed standard or scale 
of prices for agricultural produce contained in the Act. 

§ 100, How far a correct Rule of renting Valtie. — The 
principle of Mr. Griffith's valuation was to estimate all 
permanent improvements, such as drains, good fences, ac- 
commodation roads, and all additions to value by reason of 
vicinity to towns, to limestone quarries, sea manure, tur- 
bary, and by reason of good roads and markets, and also 
climate, elevation, and shelter. It was expressly constructed 
on a scale one-eighth under the rent which a solvent te- 
nant might give ; but Mr. Griffith himself, and the gene- 
rality of witnesses who have been examined to the sub- 



Digitized by VjOOQ IC 



RENT IX IHPROYEMEKT LEASE. 81 

ject, have stated that it was about twenty-five per cent, 
under the full rent value, or actual rent of lands in 
1844, though nearly coincident with the rents of the prin- 
cipal proprietors of the country, and the rental of the 
absentee London companies ; and the valuators were in- 
structed to value in the same manner as if employed by 
one of the principal landed proprietors, on a liberal scale 
of live and let live, having regard to the standard prices 
contained in the Act. However, west of the Shannon, the 
valuation was not more than twelve and a half per cent, 
under the letting rents, owing, as Mr. Griffith states, to 
the injurious system of burning the upland soil that had 
prevailed there, which reduced the letting value of the 
lands below their intrinsic value. Mr. Griffith's answer to 
the question of poor law guardians, " as to how his va- 
luation might be adapted to a letting valuation,** was, that 
by adding one-half to his valuation, the letting or rent 
value, in ordinary cases, might be attained. The almost 
universal character given of Mr. Griffith's valuation has 
been that, as a whole, it was executed on truly scientific 
and correct principles, and that it was a good uniform 
valuation, at a low rent(n). However, being intended for 
general purposes of mere taxation, it could not properly 
and did not profess to enter into any consideration of 
what may be called the commercial or the accommodation 
value of lands(o), so that it might estimate two adjacent 
fields very differently according to the intrinsic value of 
their soils ; and the field that was inferior, according to 
this estimation, might be the more valuable of the two for 



(«) T. Davison (128) Q. 81 ; R. (o) See R. Griffith (1102) Q. 7. 

Mayne (826) Q. 21. 
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letting ; for example, by there happening to it a stream 
running through, and available for the linen manufacture, 
which would give it a double value to that which it 
would set upon it, which would, of course, be the true 
criterion of the letting value(/>). 

§ 101. Public Vahiations unsuitable Tests of Rent. — 
Now the letting value of land, or what a particular piece 
of land, in any given locality, may be worth to a tenant, 
depends, not alone on the permanent and intrinsic quali- 
ties of the soil, but on numerous accidental and adventi- 
tious circumstances, which could not safely enter into the 
calculation of any public valuation ; and the Ordnance 
valuation being relative, and for the purposes of assess- 
ment, any exact correspondence with the letting rents of 
the immediate locality would be unsuitable and unequal, 
when compared with other neighbouring districts, and 
still more so when compared with districts more remote ; 
and it would be manifestly unjust to value more highly 
one of two farms, of equal intrinsic value, because one 
happened to be situated in a poor and thickly inhabited 
neighbourhood,andlet by competition, and theother on the 
estate of a great landed proprietor, and let by valuation (y). 

Mr. Griffith himself states another principle on which 
his valuation was intended to be made, namely, to value 
all lands of the same quality, and similarly circumstanced, 
though badly farmed, at the same rate as similar lands 
well farmed. This, though the most correct principle for 
a public and permanent valuation (which should not over- 
rate the industrious and improving tenant beyond the in- 



(p) See Appendix, Devon Report, Q. 25. 
Ko. I. voL iLieat.-CoL Blacker (SB) (9) See H. Griffith (1102) Q. 12. 
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dolent, slovenly tenant, holding lands of like quality), 
would hardly be an eligible mode of valuing lands for let- 
ting, as lands in good condition and heart are necessarily 
of more immediate and actual value to a tenant than lands 
of the like intrinsic quality, worn out and neglected, and 
requiring time and expense to effect their restoration. We 
think, therefore, we are justified in stating that a conside- 
ration of the purposes for which, and of the principles 
upon which this valuation has been made, will show that, 
however accurate and deserving of commendation it may 
be as a fair relative valuation, on an uniform scale, compre- 
hending all Ireland in one view, yet that it is not suitable 
and never was intended as a standard for the absolute rent 
value of the lands ; the plan on which it was constructed 
excluding any minute consideration of local or adventi- 
tious circumstances, all important to the consideration 
of a tenant(r'). 

§ 102. Tenement Vcduation.— The 9 & 10 Vict. c. 90, 
substitutes new provisions for those contained in the 6 & 7 
Will, IV. c. 34, under the authority of which Mr. Grif- 
fith's valuation was made. By the ninth section it is en- 
acted, that every tenement liable to be rated for poor rate 
shall be separately valued, and that the valuation thereof 
shall be made upon an estimate of the net annual value, 
(that is to say), of the rent for which, one year with ano- 
ther, the same might, in its actual state, be reasonable ex- 
pected to let from year to year, the probably annual ave- 
rage cost of the repairs, insurance, and other expenses 
necessary to maintain the hereditament in its actual state, 
and all rates, taxes, and public charges, except tithe rent- 
charge, being paid by the tenant. And by the thirty-ninth 

(r) W. Stephenson (100) Q. 62; J. Andrews (106) Q. 22, 23. 
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section, in addition to the tenement valuation, provision 
is made for a valuation for the purposes of county assess- 
ment, with reference to the average prices of the several 
articles of agricultural produce mentioned in the section, 
that is to say, wheat, oats, barley, potatoes, butter, beef, 
mutton, and pork, and the fortieth section enacts, that 
for the purposes of county assessment houses shall be va- 
lued at the rent for which each house could be let by the 
year, deducting therefrom one-tlurd part of such rent. 
Numerous other provisions are made, which it is unne- 
cessary for our present purpose to notice. This valuation, 
when complete, should have furnished a more proximate 
guide to the letting value of land than any other yet ex- 
isting. 

It would appear from an official letter, recently addressed 
by Mr, Griffith to the Lord Lieutenant of Ireland, that 
the tenement valuation under the 9 & 10 Vict, has now 
been in operation almost four years ; and that considera- 
ble progress had been made in the valuation of several 
counties ; but that great and nearly insurmountable diffi- 
culties in the present transition state of property in Ire* 
land have arisen in carrying out the intentions of the Legis- 
lature, and determining what at the present time is the fair 
net or letting rent value of the numerous small tenements 
to be valued. Mr. Griffith explains at length, and with 
great clearness, the causes of these difficulties, and recom- 
mends a recurrence to the principles of the Act of the 
6 & 7 Will. IV. according to which the townland was 
the unit of the valuation; whereas by the 9 & 10 Vict, 
every tenement, however small, must form the unit of 
valuation, and every alteration in the extent of value of 
such tenement must change the proportion which such 
tenement will bear to the gross amount of the union^ or 
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electoral division in which it is situate, and also to the 
county or barony for grand jury assessment. Mr. Griffith 
suggests that the 9 & 10 Vict, should be repealed, and 
that it should be enacted that the standard prices for agri- 
cultural produce contained in the 6 & 7 Will. IV. c. 84, 
should be adopted as tlie basis of the valuation, which 
should be made, in the first instance, in townlands, for 
the purposes of county assessment; and that the gross 
amount of the valuation of the land of each townland 
should be considered as fixed for fourteen years ; and that 
the whole townland should be subdivided into tenements, 
arranged in parishes, for the purpose of local assessment 
of every kind : and the Government, in accordance with 
Mr. Griffith's suggestion, have recently introduced a bill 
for the purpose of repealing the 9 & 10 Vict., which, we 
presume, will pass into a law in the course of the present 
session. 

§ 103. Letting and selling Value of Lands, — Experi- 
enced valuators in England almost uniformly adopt two 
different scales of valuation of estates, one for the pur- 
pose of letting, which is something intermediate between 
the actual value of the farm in its present condition and 
its future improvable value, estimated from its capacities 
of improvement(5) ; and another of the fee-simple value, 
for the purpose of sale, which is at least twenty-five per 
cent, lower than the renting value; and for this latter 
purpose the original valuation of Mr. Griffith would ap- 
pear to be capable of useful adaptation, and has been ge- 
nerally used and relied on, we believe with satisfactory 
results, in the extensive sales effected by the Commis- 
sioners for the Sale of Incumbered Estates. 

C*) R. Dymond (19) Q. 82. 
I 
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§ 104. Compulsory Validation of Rents, — Before leaving 
the subject of the valuation of rents, we should, perhaps, 
notice the proposed plan of compulsory valuation of rents ; 
but as it is so intimately interwoven with the demand of 
fixity of tenure, and the subject of fixity of tenure is again 
so connected with what is called tenant-right, and the 
latter with compensation for improvements, it will, per- 
haps, be more convenient to consider them all in one 
connexion hereafter, particularly as the scheme does not 
so much vary from the principles we have been consi- 
dering in the mode of their working as in the voluntari- 
ness of their application. 



CHAPTER VI. 

ABATEMENT OF RENT, AND CORN RENTS. 

§105. Derangement of Valua- 112. Tithe Rent-charge on 

Hon caused by Fluctua- Com Averages. 

Hon of Prices. 113. Fee -farm Rents under 

\05a. Difficulty of abating the Church Temporali- 

Chancery Rents, ties* Acts, 

106. Legislative Assistance ne- 114. Advantages of a Com 

cessary. Rent. 

107. Extensive voluntary A- 115. Price of Com a correct 

batements injurious. Standard for all agri- 

108. Obviated by Corn Rents, cultural Rents. 

109. Proposed Plan of. 116. Com Rent distinct from 

1 1 0. Conversion of Money- Produce Rent. 

Rents into Corn Rents 117. The Metayer System of 

in Scotland. Italy, 

111. Corn Averages ascertain- 118. Foregoing Suggestions in- 

ed by ** Fiar*s Prices J* tended for limited Oumers. 



Sect. 105. Derangement of Valuation from Fluctuation of 
Prices. — It is manifestly desirable not only that the rent 
should originally, and at the time of the valuation, bear 
some fair proportion to the produce, but that it should, if 
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possible, continue to do so during the currency of the lease. 
We have seen that the fluctuation in the prices of agri- 
cultural produce is one serious impediment to the granting 
and accepting of leases(^). All agricultural rents are, or 
ought to be, imposed having regard to the actual price 
of produce at the commencement of the lease, and its pro- 
bable price during its currency, so as to enable the tenant 
to pay the stipulated rent. When a considerable depres- 
sion of prices takes place, landlords having power to do so 
generally abate their rents in proportion ; but when an 
advance in prices occurs, they are unable to raise their 
rents in the same degree. 

§ 105 a. Dijicuhy of abatinff Chancery Rents. — The sys- 
tem of Chancery management and letting of lands by 
competition is not only calculated, as we have already seen, 
to raise rents to an excessive amount, but it is still more 
mischievous in perpetuating high rents when they should 
be abated. The Court, in the case of a creditor's suit, most 
commonly succeeds to the management of an estate al- 
ready rack-rented ; and before the property comes under 
its direction, the proprietor has generally been so em- 
barrassed as to have been obliged to impose the hardest 
possible conditions on the tenants ; and the machinery of 
the Court interposes the greatest difiiculties in relieving 
the tenant of the arrears of an exorbitant rent, or re- 
ducing it to a reasonable limit. Middlemen's rents are 
often fixed on the understanding of being paid in work : 
when the property falls into Chancery, the understanding 
cannot be carried out, and the rent becomes intolerably 
high when required in money (m). The Court has no 
power to reduce the rent when the inheritor, or the other 

it) S«e § 25. («) a Barrett (516) Q. 9 ; T. H.6raydon (511) Q. 46. 
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parties to the suit object, and the creditors are generally 
reluctant to consent to a reduction, in order that they 
may have a large rental for the sale(v) ; and though the 
Master of the Rolls does invariably lend a willing ear to 
every fair and reasonable application for an allowance to 
a tenant who has met with any loss of cattle, unfavour- 
able seasons, or other circumstances in which a fair land- 
lord would assist, it is not so much by absolutely re- 
mitting the arrear, as by authorizing the receiver to 
forbear insisting upon it by distress or attachment ; but 
this indulgence can only be had at the expense of a mo^ 
tion on notice to all parties, the costs of which are fre- 
quently more than the amount of reduction which a small 
tenant can expect to get(w?), so that, in the great majority 
of cases, the poor tenant is practically debarred from even 
asking for a reduction of his rent, or an allowance for 
extraordinary losses, and this of course has aggravated 
the wretchedness of Chancery tenants, and led to the 
bringing of ejectments and distresses, and attachments, for 
• rents that no tenants could pay(/c). 

§ 106. Legislative Interference required, — This has not 
certainly been from any indifference on the part of the 
distinguished Judges who have presided and do preside 
over the Court(y). They have expressed the greatest 
willingness to reduce excessive rents, if the parties would 
consent, and are constantly obliged to refuse to interfere, 
from mere want of a jurisdiction which they would wil- 
lingly exercise if they had it(-2r). This defect is an evil 



(») T. H. Graydon (61 1) Q. 26. (x) Rev. C. O'Brien (64») Q. 28, 

(u;) See instance in ivhich costs SO; J. Nolan (626) Q. 17. 

amounted to £86 or £884 T. Fibbs (y) See 3 G. 0., April 18, 1848, as 

(862) Q. 38 ; it most, however, have to minors* and lunatics* estates. 

been a litigated, and perhaps ques- (z) See Sir Edward Sugden (Be- 

tionable, case. 
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of great magnitude, affecting, as it was some time since 
computed, one-nineteenth of the entire property of the 
kingdom, and upwards of 28,000 tenants(a) ; and it does 
appear reasonable that if an estate is brought under the 
dominion of the Court of Chancery for the benefit of cre- 
ditors, and the Court is made owner of the estate for the 
time being, that it should have, without the expense of 
motions and notices, such of the powers belonging to an 
owner as public necessity demands for the welfare of the 
tenantry and the community, to be exercised by the 
Master, subject to the correction of the Court, according 
to a sound discretion, in respect of the management and 
cultivation of the estate, and reduction of rents, and allow- 
ances to tenants for repairs and accidental losses(6). 

§ 107. Extevisive voluntary Abatement injurious. — But 
the Court of Chancery, though the largest proprietor of 
land, is not the only proprietor unable to make abate- 
ments of rents reserved in leases, so as to render them 
just, compared with the alteration of prices. Owners of 
limited estates have no such powers, although they may, 
of course, accept a reduced rent, so long as they continue 
in the ^ownership. But where they are disposed to do so, 
the voluntary abatement is, of course, but temporary and 
uncertain, and is not altogether, perhaps, free from objec- 
tion, even for the present time, when made capriciously, 
or by landlords in easy circumstances, tending to invi- 
dious comparisons with the adjoining landlords who are 
unable to follow their example, and injurious to the let- 
ting of land, as destroying the notion of the inviolability 
of the contract, and encouraging tenants to bid for lands 

ceiven* Committee) Q, 556 ; F. Da- Committee) Q. 1285, 1286 ; Master 
▼18 (946) Q. 7. Brooke, Q. 6. 

(a) W. J. Hamilton (Reoeivei* (6) Sir Edward Sugden, Q. 457. 

i2 
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in the hope of afterwaids getting a redaction of the 
rent(c). 

f 108. Obviated by Com Refits. — Very many intelligent 
persons are of opinion that these objections^ might be 
wholly removed, by adopting the average value of agri- 
cultaral produce as the standard of rent, and regulating 
the amount of the rent by the fluctuations in the valuier 
of corn ; a system which, it is said, would ^ve the landfloixl 
the benefit of any rise in the market price, without the 
disagreeable necessity of his personal interference, and, 
on the other hand, would save him from importunities 
for reduction on trivial occasions, and silently discharge 
a moral duty on behalf of unwilling or incompetent 
proprietors, and that chiefest of the class, the Court of 
Chancery, by a gradual, and not sudden or extensive, 
reduction of the rent, in proportion to the depression of 
agricultural produce. 

§ 109. Proposed Plan. — The mode in which it is pro- 
posed to do this is, either by considering the rent reserved 
as if it were invested in com at the prices current at the 
date of the lease, or by reserving so many barrels of oats 
or wheat per acre, as the stipulated rent would, at the 
making of the lease, purchase, to be converted into money 
from yeur to year, according to the average prices of com, 
in the winter months, at the several ports of the kingdom. 
As this principle, though but lately introduced into Scot* 
land, is now extensively acted upon by that shrewd and 
practical people, and as it has been recognised in England 
and Ireland in respect of the tithe rent-charge, and in Ire- 
land in respect of perpetuity rents reserved under the 
Church Temporalities' Acts and under the Tithe Commu- 

(c) See W. Ford (1094) Q. 47. 
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iatioti Acts, and is, we believe proposed to be applied to 
the rents of the extensive College estates, it may be well 
briefly to state the manner in which the money rents of 
Scotland were converted into corn rents, and the mode 
of ascertaining the average value of corn in practice tJiere. 
§ 1 10. Conversion of Money Rents into Com Rents in 
Scotland, — In ascertaining the letting value of a farm, 
both parties were supposed to have had in view the pro- 
bable price which its produce would bring, during the 
proposed term of say nineteen years, so as that the tenant 
might be enabled to pay the stipulated money rent, and 
accordingly the price of grain at the time of making of 
the lease was looked to, and is inserted in all new lettings, 
as the standard by which the fluctuation is determined, 
and the rent increased or reduced. Thus, by the Corn 
Law of 1815 the remunerative price of wheat was esti- 
mated at eighty shillings the quarter; and the import 
duties were fixed so as to secure that price to the grower 
in order to enable him to pay his rent. This was changed 
in 1828, and the price fixed at sixty-two shillings for 
wheat, thirty-three for barley, and twenty-five for oats, or 
120 shillings for the triple quarter ; and if a farm of 300 
acres were let in 1829 at £600 per annum, on the assump- 
tion that corn would bring the price on which the corn laws 
of 1828 were framed, that is, £6 for the triple quarter, the 
money rent converted into grain rent would be worth 100 
triple quarters of corn, paid in money. But when, in the 
year 1844, notwithstanding the protective duties, the 
price of com had fallen considerably below £6 per triple 
quarter, the rent reserved on that basis in order to be ad- 
justed to the reduced value of corn(d), e. g, forty-eight 

(<0 See this claim made in Iieland, R. Philips (1016) Q. 81. 
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shillings for wheat, tweilty-three for barley, and fifteen 
for oats, or eighty-six for the triple quarter,.the corn rent 
would stand thu8(e) : 

100 quarters of wheat, at forty-eight shillings, . £240 
100 „ of barley, at twenty- three shillings, 115 
100 „ of oats, at fifteen shillings, ... 75 

£430 
§ 111. Com Average ascertained by Fiar^a Prices. — 
Where no mode of ascertaining the average is mentioned in 
the lease, the corn rent is regulated by what are called the 
** fiar's prices," the average prices of corn in the county, 
ascertained annually by the sherifi*, who, in the month of 
February, summons a competent number of persons of his 
county, having a knowledge of the prices of produce, from 
whom, he selects fifteen, eight being proprietors, who 
meet in the month of March, and strike the average of 
the prices of the difierent kinds of grain produced in the 
county from the preceding crop, on the evidence of sworn 
witnesses of the sums received by them for grain sold in 
November, December, January, and February, and those 
averages are the '* fiar's prices,*' which, in the absence of 
others, are accounted the legal prices at which the corn 
rents of the county are to be adjusted. 

§ 112. Titfie Rent-charge on Corn Averages, — The 
tithe rent-charge in England (by 1 Vict. c. 69, s. 7) 
is reckoned as if one-third were invested in wheat, one- 
third in barley, and one-third in oats, at the prices of the 
day ; and by the quantities thus ascertained, the amount 
of the annual payments is regulated ; that is, the annual 
sum is to be the value, according to the prices ascertained 

(e) Sir James Gibson Craig, P. Mahony (291) Q. 8 j G. Robertson (294) Q 81. 
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by the previous annual advertisement, of the three quar- 
ters of wheat, barley, or oats respectively. It is also pro- 
vided, that in the month of January in each year, the 
Comptroller of Com Returns shall insert in the London 
Gbzette an advertisement, stating what has-been during 
seven years last past, the average price of the imperial 
bushel of British wheat, barley, and oats(/). The tithe 
commutation in Ireland, under Mr. Goulbum*s Act(^), 
was subject to a similar variation every third year; but 
this was altered by the Statute 6 Geo. IV. c. 63, which 
enables the incumbent or three tithe-payers, at the com- 
mencement of every seventh year, to apply to the quarter 
ses^ons to alter the amount of commutation for the ensuing 
seven years, in proportion to the average price of wheat 
or oats for the seven years preceding ; and if it varies by 
one-tenth from the prices stated in the original certificate 
of commutation, it shall be increased or diminished for 
the next seven years accordingly. Lord Stanley's Act, 
2 & 3 Will. IV. c. 119, s. 1, and the Tithe Rent-charge 
Act, 1 &2 Vict. c. 109, s. 32, contain similar provisions. 

It has been complained(A) that the existing system for 
the revision of the tithe rent-charge is defective and un- 
just, being postponed for a period of seven years, no mat- 
ter what changes may have taken place in the mean- 
while ; and the forms necessary to effect the revision are 
complained of as being so complicated that they are sel- 
dom resorted to, and the result is, that the rent-charge 
remains the same as it had been upwards of twenty years 
ago. It is proposed to remedy this by substituting a self- 
acting system, whereby the amount shall be increased or 



(/) Seet 56. (A) See petition of Grand Juiy of 

[ (s) 4 Geo. IV. c 99. County Ck>rk Spring Assizes, 1850. 
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diminished every year, according to the average prices 
of corn, ascertained by public advertisement, as in the 
tithe rent-charge in England. It is also complained, that 
these are no sufficiently accurate standard averages of 
grain in Ireland by which to regulate the tithe rent- 
charge(i). 

§ 113. Fee-farm Rents under Church Temporalities' 
Acts. — In perpetuity grants authorized to be made by the 
Ecclesiastical Commissioners of Ireland, under the Church 
Temporalities' Act(i), subject to fee-farm rents, the Com- 
missioners are required, at the request of either party, to 
insert in the conveyance a statement of the average price 
of wheat or oats (whichever they may consider as the 
com principally grown in the district where the lands 
are situated), for ten years preceding the 1st May next 
before the service of the notice of the tenant calling for 
the perpetuity, and calculated on the returns advertised 
in the Dublin Gazette during such period ; and afterwards 
it is competent either for the ecclesiastical person to whom 
the rent is payable, or for the person paying it to apply 
to the Commissioners within four months after the 
completion of every seventh year, desiring to have the 
average price of wheat or oats for the seven years pre- 
ceding ascertained, in order that the annual rent may be 
increased or diminished for the ensuing seven years in 
proportion to such average price ; and the Commissioners 
are thereupon required to appoint an arbitrator to ascer- 
tain the price of the barrel of wheat or oats ; and if it 
shall ^appear that the average price of the barrel of wheat 
or oats, for the last seven years, is more or less by one- 



(0 See Mr. Sadldr's motion, H. of (A) 3 & 4 WUl. IV. c. 87. 

C. March 4, 1851. 
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tenth than the average price thereof set forth in the deed, 
then the amount of the rent shall be increased or dimi- 
nished in the like proportion(Z) 

§ 114. Advantages of a Com Rent, — This plan of re- 
gulating the rent by the fluctuating value of produce, 
now extensively used in Scotland, in farms of 100 acres 
and upwards, appears to present the only satisfactory 
mode of compensating the disturbing forces perpetually 
in operation, and destroying the just proportion which 
the actual rent bears to the value of the produce. It is. 
recommended by the simplicity of its machinery, and the 
universality and justice of its application, supposing 
that the rent originally reserved was fixed on with a 
due regard to the probable amount and value of the pro- 
duce of the soil. It goes far to establish an immediate 
community of interest between landlord and tenant, and 
a more direct sympathy in the prosperity and adversity 
of each other, the cheap and the dear market affecting each 
in their degree ; and would dispense with that equitable 
claim for abatement of rent in seasons of depression 
which the tenant prefers, and the good landlord never 
denies ; and lastly it would keep inviolate the terms of the 
lease, and tend to insure both landlord and tenant look- 
ing more narrowly to the condition of each particular 
piece of land, in estimating what its probable produce 
should be, instead of reserving a rent on a general ave- 
rage of good and inferior lands, charging the good land 
too little and the bad land too much ; reserving, perhaps, 
a fair average rent on the whole estate, but distributed 
unequally on the particular parts of it. 

§ 115. Price of Com a correct Standard for all agricul- 
tural Rents, — According to Adam Smith the price of corn 

(/) Sect 142. 
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is not merely a more correct and certain standard of value 
than either gold or silver, but it regulates, upon land that 
is fit to produce com, the rent and proportion of all other 
agricultural produce, and even of pasture(m), though the 
price of com bears no absolute or fixed proportion to 
those other articles of farm produce, which, in particular 
instances, may contribute more to the rent(n). 

§ 116. Com Rent distinct from Produce Rent, — We 
believe that in no part of Scotland is there what is called 
a produce rent; that is, a rent depending on the fluctua- 
ting quantity of produce, or a reservation of any mere 
proportion of the annual produce as rent, but an absolute 
reservation of a certain rent, partly or wholly in com, 
and convertible into money at the current prices, within 
certain limits, called the maximum and minimum. 

§ 117. The Metayer System of /to/y.— But in the 
greater part of Italy tlie land is cultivated by the me- 
tayer, and a produce rent is paid to the landlord, who 
provides the farm buildings, stock, drainage, and seed of 
the farm, and the landlord and tenant, at the end of the 
season, divide the crop or produce of the farm between 
them. The metayer sends his landlord's portion of the 
crop to market, or to the landlord's granary. The tenant 
is not wholly dependent on the change of the markets or 
of the seasons, and is comfortable, if not wealthy ; whereas 
in Ireland, from the great fluctuation of prices, and the 
mutability of the climate, a series of bad seasons will ruin 
a tenant, imless he happens to have a considerable ca- 
pital. This system secures to the tenant abundance of 
food and a comfortable home ; he has no debts, and no 



(m) See alao Bev. M. Fitzgerald (») See also J. Bobertson (294) 

(641) Q. 24 ; W. Ford (1094) Q. 48. Q. 81. 
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money, and is free from all anxiety(o). It comes very 
nearly to the same thing as the system of corn rents, ex- 
cept that all kinds of produce are divided, and the rent 
is not an absolute sum or quantity of grain, but a propor- 
tion of the actual produce, varying according to its abun- 
dance or scarcity, rather than with its value. 

§ 118. Foregoing Suggestions intended for limited Own- 
ers. — In concluding this part of our subject, it is scarcely 
necessary, we hope, to observe, that the foregoing sug- 
gestions for determining the proper duration of a lease, or 
the proper amount of rent to be reserved, are only in- 
tended to apply to statutable leases, or leases made under 
powers contained in family deeds or wills, by parties 
having limited estates, or labouring under disabilities. In 
all other cases the contracting parties may, if they please, 
adopt the precedent, or modify it, or determine these 
matters for themselves, according to their own wishes, 
necessities, or caprices ; and nothing could be more op- 
posed to our humble views on the subject, than any 
attempt by the Legislature to fetter the contracts of land- 
lord and tenant, when both of them are free agents. 

(o) SeeJ. Jagoe(27)Q. 176. 
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Sect. 119. Taxes ultimate Deductions from Rent — Political 
economists say, and we believe truly, that all taxes upon 
the land, unless when imposed subsequently to a letting, 
eventually come out of the landlord's pocket, being de- 
ductions from that surplus fund which is to meet the 
rent ; but they are payable, in the first instance, by the 
occupier, if not otherwise provided by law or agreement. 
§ 120. Tithe Compodiion^ Mr.GouLhurris Act. — Tithes, 
one of those assessments, it is well known, were of eccle- 
siastical origin. They were originally payable in kind 
by the occupier, who was obliged, when he got in his crop, 
to set apart or distinguish every tenth sheaf of wheat, and 
other agricultural produce, and tenth head of cattle, for 
the tithe owner. The collection of tithes in kind was abo* 
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Kshed by Mr. Goulbum's Act, the 4 Geo. IV. c. 99(p), 
which enabled the tithe owners and tithe payers to ap- 
point Commissioners to ascertain the proper sum to be 
paid to the tithe owner annually as a composition for all 
tithes, rectorial or vicarial, predial, personal, or mixed. 
The certificate of these commissioners was made final,' 
and the amount certified by them as the composition in 
lieu of tithes was to be levied for twenty-one years, sub- 
ject only to such variations as might be made in the 
amount thereof, according to the prices of wheat and oats 
in any period of three years, for which particular provi* 
sions were made. 

§ 121. Lord Stanley's ^c<,— The 2 & 3 Will. IV. c. 11 9, 
ss. 17 and 18 (commonly known as Lord Stanley's Act), 
enacted, that any person having in possession any estate 
or interest in land chargeable with the payment of any 
composition of tithes, not being a tenant for any lesser 
term than twenty-one years, might undertake the future 
payment of the composition ; and by section 19, any person 
so undertaking the liability to the payment of the compo- 
sition was declared entitled to an abatement after the rate 
of fifteen per cent on the amount, if paid within six months 
after it should have accrued due. By this Act the law of 
compositioif was in other respects also greatly altered. 
Gt)ulbum's Act merely authorized the parties to enter into 
the composition ; Stanley's Act was compulsory, and left 
them no choice. By Stanley's Act all compositions were 
made perpetual, and not merely for twenty-one years, sub- 
ject, however, to be varied from time to time in amount* 
It further provided that all persons holding land as te- 
nants at will, or firom year to year, or for any lesser estates 

(p) Amended by 5 Geo. lY. c. 63, and 7 & 8 Geo. IV. c. 60. 
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should be exempted from payment of the composition ; 
and the person having the first estate, or interest greater 
than such tenancy firom year to year was made liable in 
their stead ; and on the determination of such greater 
estate, the liability was made to ascend to the next estate, 
and so on until it reached the fee, where it was for ever 
to remain. It was further enacted that in all lettings after 
the passing of the Act (except renewals), the lessee or 
tenant should hold the land free from the payment of 
tithes or composition ; and that all covenants or agree- 
ments to the contrary should be void. 

§ 122. Tithe Rent-charge Ad.— TYie Statute 1 & 2 Vict, 
c. 109, made compulsory the payment of a rent-charge in 
lieu of the previous statutable composition, amounting 
to three-fourths of that composition, by the person hav- 
ing the first estate of inheritance, or other estate equiva- 
lent to a perpetual estate, under which, or derived where- 
from, there should be no other perpetual estate. The Act 
enumerates the estates or interests which, for all the pur- 
pos^s relating to rent-charges, are to be deemed equivalent 
to perpetual estates or interests : they are three in number, 
viz., first, any estate or interest held under an instrument 
containing a contract for perpetual renewal ; secondly, 
any estate or interest held for an unexpired term of 100 
years ; thirdly, any estate held by lease or demise imme- 
diately under any ecclesiastical person, or under the Ec- 
clesiastical Commissioners. This rent-charge is payable 
by half-yearly instalments on every 1st May and 1st No- 
vember. 

§ 123. Different Effects on Leases, — Mr. Goulbum's 
Act required all leases made at rack-rents to be tithe- 
free. Lord Stanley's Act required all future leases what- 
soever to be so, unless made in pursuance of a previous 
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covenant or agreement. The Rent-charge Act throws 
the liability primarily on the party having the first estate 
of inheritance or equivalent estate, and enables him to re- 
cover it over against the party who was liable previously 
under the Goulbum and Stanley Acts. So that lessees 
under leases made before 1825 are still ultimately liable ; 
those holding by leases made between 1825 and 1832 
are liable according as their leases are at rack-rents or not ; 
and no lessee of any lease made between 1832 and 1838 
is liable at all, although his lease be for lives renewable 
for ever, or for 100 years, unless in pursuance of a previous 
covenant or agreement, though such a lease would render 
him liable under the existing Act 

The policy of Mr. Goulbum's Act was, that all tenants at 
a rack-rent should be exempted from the payment of tithe ; 
and the policy of both Lord Stanley's and the Rent- 
charge Act is, to exempt all mere tenants having limited 
interests, whatever be their rents, from its payment. Ac-^ 
cordingly, a covenant to pay the tithe and the rent is void, 
though it is competent to the landlord to reserve a gross 
rent, including the rent-charge as rent ; or it would seem 
he might legally reserve in terms a certain additional sum^ 
in consideration of his liability to the tithe rent-charge. 

§ 124. Policy hm far effectuated. — It has been stated by 
two of the most extensive land agents in Ireland, as the 
result of their experience, that the policy of this enact- 
ment has been fairly carried out in Ireland, and that te- 
nants from year to year, and at rack-rents, are not charged 
with the tithe, either directly or indirectly(g') ; whereas, 
tenants under leases prior to the Act have the tithe added 
to the rent, with a reduction of twenty-five per cent. ; and 

(9) B. S. Guiimefls (8) Q. 58 ; J. Kincaid (7) Q. 123. 

k2 
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in tenancies since the Act, the tithe is merged in the rent. 
So that, whatever may be the exceptions, the general rule 
among the large landed proprietors, who eventually give 
a tone to the rest, is to respect the law, not merely in the 
letter, but in the spirit(9*) ; and a great public advantage 
has been gained, in removing the formidable spirit of 
discontent which existed in the minds of the lower class, 
with whom the name of the tithe is now completely lost, 
the tithe-proctor forgotten, and the tenant only subjected 
to the demand of one person instead of two(*). 

§ 125. Review of the Enactments, — The foregoing is a 
brief, and necessarily a very imperfect sketch of the re- 
spective liabilities of the landlord and the tenant to the 
tithe rent-charge. The enactments on the subject, al- 
though not numerous, are exceedingly complicated ; the 
liability or exemption depends in general on the date of 
the lease, or the original contract ; and questions of great 
diflSculty constantly occur in practice, which it is impos- 
sible for any except professional persons to solve. At 
the same time, it must be admitted that these enactments 
have been carefully and scientifically prepared, and it 
would be extremely dangerous to attempt to legislate 
anew on a subject which has been hitherto wound up 
with party and sectarian considerations. The law is now 
pretty well settled and understood by professional men, 
and Mr. O'Leary has ably collected all the learning on the 
subject, in a work much appreciated in Ireland. 

§ 126. Property exempt from Tithe, — Certain descrip- 
tions of property were specially exempted from tithe, 
either wholly or partially, and consequently are not now 

(r) N. Greer (79) Q. 102 ; Deau (») See R. H. DoUing (90) Q. 103; 

Stannus (94) Q. 99; aed contra A. J. Molony (579) Q. 19. 
MuUins (499) Q. 10. 
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subject to tithe rent-charge. The ^ Geo. IL c. 9» sects. 
6, 7, provides that all barren heath and moory ground, 
mountain, and land enclosed from the sea or any lough 
or river, and converted into arable or meadow land, shall 
be exempted from payment of tithes for hemp, flax, or 
rape, growing thereon, during seven years next after the 
improving thereof. The 33 Geo. III. c. 25, s. 1, extends 
the preceding enactment, and exempts the same descrip- 
tion of property, during seven years, from the payment 
of all tithe whatsoever, but requires the parties claiming 
exemption to serve certain notices before commencing to 
improve. It has been observed by Mr. OXeary, in his 
work on statutable composition, that by the operation of 
the Tithe Composition Acts, all lands which at the time 
of the passing of the first of these Acts were barren, and 
which shall be hereafter improved, will, so far as relates 
to the tithe owner's income, be in effect discharged from 
the payment of tithes, because such lands have been 
either entirely excluded from the assessments, or have 
been charged with a mere nominal sum. 

The 33 Hen. VIII. stat. 2, c. 5, enacts, that as well the 
King, as all other persons who shall have any of the mo- 
nasteries or other ecclesiastical houses or places, or any 
manors or messuages which belonged to any religious 
house, shall hold the same discharged of the payment of 
tithes, in as ample a manner as the late abbots, priors, and 
other ecclesiastical persons enjoyed the same. 

The 5 Geo. IV. c. 63, enacts, that no public road or 
highway, nor any canal or inland navigation, nor any 
waste or uncultivated land on the sides thereof, shall be 
assessed to the raising of any part of the composition. 

By the 45 Edw. III. c. 3, sylva casdua, or great wood 
of twenty years' growth or upwards, was exempted from 
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the payment of titheg; and the claim for agistment tithe, 
which is a species of mixed tithe, payable in England for 
the pasturage of stock not otherwise beneficial to the 
parson, as for dry or barren cattle, was abolished in Ire- 
land by the 40 Geo. III. c. 23, and was never made the 
subject of tithe composition under Goulburn's Act. No 
Statute ever defined the tithe payable for flax sown in 
Ireland, although in England the tithe owner was entitled 
to five shillings for each acre of hemp and flax ; and there 
were no tithes of minerals, unless by custom ; but grazing 
land in Ireland was always liable to tithe, and is still sub- 
ject to tithe rent-charge. Lands in the hands of the 
Crown were not necessarily tithe free. The tithe owner 
cannot, of course, bring any claim against the Crown, 
but so soon as they passed from its possession, the ordi- 
nary remedies for enforcing the payment of the tithes were 
restored. 

§ 127. Irish Poor Law^ — The poor rate was first intro- 
duced into Ireland in the year 1838, by the Statute 1 & 2 
Vict. c. 56, and was required to be paid by the occupier 
of the rateable property in the first instance, unless the 
net annual value did not exceed £5, in which case the 
immediate lessor had the option of being rated in his 
stead, with a rebate of ten shillings per cent. This was 
changed in the year 1843, by the 6 & 7 Vict. c. 92, and 
the payment imposed absolutely on the immediate lessor, 
in all cases in which the net annual value of the CQtire 
rateable property occupied by the tenant is under £4, or, 
in the boroughs of Dublin, Cork, Limerick, Belfast, and 
Waterford, under £8 ; or it may be levied from the oc- 
cupier, who is entitled to deduct it from the rent. 

The sixty-third section of the Statute defines the proper- 
ty liable to be rated, and exempts turf bogs, or banks used 
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exclusively for the purpose of saving turf, or for taking 
turf mould therefrom for fuel or for manure, also mines, 
unless seven years have expired from the time of their 
being first opened ; and buildings and grounds used ex- 
clusively for religious, charitable, or scientific purposes, 
are in like manner exempted. The rate was ultimately 
apportioned between the landlord and the tenant, accord- 
ing to the proportions which the entire rent paid in the 
year bore to the valuation of the premises; the tenant 
deducting one-half of the rate for every pound of the 
yearly rent he paid, and, in the case of tithe rent, the en- 
tire rate for every pound of rent-charge paid ; but by a 
recent Statute {12 & 13 Vict. c. 104, s. 11), the amount 
of this deduction is in no case to exceed more than one- 
half of the entire sum actually paid by him for rate. Pre- 
viously to the passing of this Act, the tenant in many 
cases deducted from his landlord the entire rate which he 
paid, and something more in addition. 

§ 128. Agreements to evade Liability to Poor Bate. — The 
early poor law attempted to interdict all covenants and 
agreements to forego this deduction from the rent, so as 
to insure the landlord's bearing his proportion of the rate ; 
but the provision declaring such covenants and agree- 
ments void has been repealed, being readily evaded in 
all cases by adding to the rent a certain sum sufficient 
to cover the average rate, and the Devon Commissioners 
having reported that it was no protection to the class 
who needed it most, the poor cottier tenants at will(^), 
who were deprived of it indirectly by an equivalent en- 
hancement of the rent. However, as respects the large 
landed proprietors, we are bound to say that our impres- 

(0 Beport, p. 86. 
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sion of the result of the evidence, as printed, is, that the 
landlord's proportion of the rate was allowed the tenant 
in the vast majority of cases. We do not presume to place 
our necessarily imperfect conclusions from reading the 
evidence in competition with that of those who have both 
heard and read it; but we are disposed to think that 
the observation in the Report had reference to the cottier 
tenants only, when holding under farmers and middle- 
men, and not directly under the proprietor of the fee. 

§ 129. Working of the Poor Laws. — This is not the 
proper place to discuss the policy of the system of poor 
laws established in Ireland ; but we believe that they have 
been attended with some important advantages indirectly 
bearing on our subject; that they have shown to country 
gentlemen, and others engaged in their administration, 
the necessity of strictly attending to their local duties, 
and have produced habits of business and punctuality from 
which the best fruits may be anticipated. It has, we thinks 
with great reason, been made a subject of complaint, that 
whilst all the members of the community derive, to a cer- 
tain extent, some benefit from the establishment and 
maintenance of a system of poor laws, the burden of 
maintaining them has been cast entirely upon the owners 
of real property ; and it would appear to be just, that a 
large proportion of the general expense of management 
should be contributed by the community at large, and 
that each district should only be called upon to pay the 
actual amount expended in support of the destitute poor 
coming from the district, providing otherwise for the ex- 
penses of the maintenance of the union poor-house and 
its staiF of officers. 

The principle of the Irish poor law, of distributing the 
burden of the poor rate between the landlord and the oc- 
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cupier, in proportion to their interests in the land, may 
be correct ; but it is objected by many, that it stops short 
in its fair application, in not reaching jointresses and 
annuitants, mortgagees, and other incumbrancers on the 
land(t«) ; but this is a question too far removed from our 
present subject to justify our entering into the investiga- 
tion of it. 

§ 130. English and Scotch Poor Law, — In England the 
poor rates are paid entirely by the occupier, and no deduo* 
tion is made from the landlord, in order, we suppose, to 
enforce more extensive employment of the poor by the 
occupiers of the soil, who are their natural employers ; a 
policy that may, perhaps, be just when the State provides 
full compensation and security for the occupiers' improve- 
ments. In Scotland poor rate is divided between the 
occupier and the landlord, very much as it is in Ireland. 

§ 131. County Cess in Ireland. — The county cess is im- 
posed by the grand jury of the county, with the associated 
rate-payers, under the provisions of the Statute 6 & 7 
Will. IV. c. 116. A great part of it is not subject to 
the discretion of the grand jury as to its disbursement; 
but required by successive Acts of Parliament to be levied 
for general purposes, for example, for purposes of public 
justice, gaols, &c., labour rate, &c. ; while other parts of 
it are in the discretion of the grand jury, such as the 
making and repair of roads, the support of the infirma- 
ries and hospitals, &c. 

The tax, when its gross amount is ascertained, is dis- 
tributed over the several townlands in the barony by the 
county treasurer, according to their respective values, as 
determined by the Ordnance valuation, and the amount 

(tc) See this complained of; T. B. Sarsfield (788) Q. 60, 61. 
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80 fixed upon as payable by each towuland, is afterwards 
applotted on the several tenements it contains, by applot- 
ters chosen by the parishioners in yestry assembled. 

§ 132. Payaile by Occupiers exclusively* — The cess is 
paid exclusively by the occupier, and no deduction in re- 
spect of it is made from the rent. There is nothing more 
generally complained of by the tenant class than the im- 
position of this tax upon them, under the circumstances 
of the existing law. It is complained of as an intolerable 
burden on the tenant^fluctuadng as the grand jury itself(ti7), 
for which he receives no adequate return, and can only 
derive any during his lease(^), which may expire before 
the improvement is complete ; but^ under the present law, 
he is bound to pay the entire of the cess, though he is 
but a tenant at will, or have a notice to quit in his pocket, 
by which his tenancy is determinable ; and it is urged 
that, in all fair play, the landlord ought to bear a part of 
the expense, especially for permanent works and bridges, 
which remain to the landlord after the tenant^s interest 
is gone(y) ; and they insist that some distinction as to 
liability to this tax should be made, according to the 
permanency of the tenant's interest in the improvements, 
or, at least, that some distinction should be made between 
those portions of the cess which go to meet the repairs of 
the existing roads, and are for the immediate benefit of 
all parties, and may be called temporary and ordinary 
works, and that part which is applied for permanent and 
prospective works, such as bridges, gaols, and lines of 
new road, which may in a few years double the fee-sim- 
ple value of the land, and should not be paid by one who 



(w) H. Brett (479) Q. 61. Q. 13 ; W. Merry (440) Q. 14. 

(x) See Sir Richard Masgrave, (y) Rev. W. Hunter ( 728 ) Q. 

Bart. (818) Q. 81 J J. Lynch (674) ' 61 ; Rev. P. Quade (677) Q. 48. 
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has no stake in the hedge, no lease at all, or less than 
thirty-one years(z). In Scotland all the local or county 
charges are paid by the landlord, except the road money, 
of which the tenant pays half; the expenses of maintain- 
ing the gaol, and such like charges, are paid by the heri- 
tors exclu8ively(a). It is certainly the practice in some 
counties, and perhaps should be in all, that, where a par- 
ticular property is proved to be specially benefited by the 
proposed new line of road, the proprietor should bear a 
proportion of the expense, or the application be refused(6). 
§ 133. Measurement of Roads. — This complaint cer- 
tainly assumes the appearance of justice in those instances 
in which the very roads for which the tenant has been 
charged for the making of, were afterwards measured 
on the tenant as land, and charged with rent as such, 
although the landlord has received from the county the 
purchase-money of the road. It is true, the tenant in pos- 
session for the time being may traverse for damages, but 
this can give the landlord no right to charge for what is 
no longer his. The practice of measuring in either half 
or the entire of the road or river forming the boundary, 
has prevailed to a very considerable extent(c), though 
more intelligent surveyors and valuators have latterly 
made a fair allowance in their computation for the roads 
and rivers(c{) ; and if this system is not now extinct, as 
we trust it is after the exposure which the inquiries of 



(«) J. R. Price (102f6) Q. 81 ; J. Collins (714) Q. 84 ; F. E. Cuny 

Rev. P. Shea (672) Q. 139. (812) Q. 16 ; J. Chaytor (888) Q. 

(a) W. Mackenzie (289) Q. 86. 9 ; C. A. Walker (924) Q. 10. See 

(6) See G. V. Jackaon (461). Q. as to tampike roads, D. Clanchy 

69 ; J. Jagoe (27) Q. 161. (680) Q. 86. Not charged in Eng- 

(c) See W. Parke (892) Q. 4 ; P. land, P.Reade (63) Q. 166. 
Beade (68) Q. 66 ; D. Cwr (448) (d) T. Davison (128) Q. 26 j J. 

Q. 18 ; Bev. J, Halpin(642) Q. 14 ; S. Waddy (931) Q. 18. 
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the Devon Commissioners have occasioned, it cannot be 
too severely condemned and deprecated. 

§ 134. Rate-payers not mjicientlf/ represented, — County 
cess is also objected to, on the ground that it is levied 
entirely at the instance of the landlords, for their own 
benefit, and that the cess-payers are not duly represented. 
It is said, that true it is no road presentment can be 
passed without the consent of the associated rate-payers ; 
but the general description of rate-payers associated with 
the magistrates at road sessions, instead of being a check 
to, are under the control of the large proprietors, and are 
canvassed and vote for anything they are required, ahd 
very frequently are the contractors and road-jobbers them- 
selves(e). However exaggerated this may be, it id cer- 
tain that, according to the principles of our constitution, 
the parties chargeable with any tax should have some 
palpable and unquestionable control over its assessment 
and disbursement ; and that any tax imposed exclusively 
or principally by one class in society, and paid exclusively 
or principally by another <3lass, will never work satis- 
factorily. 

§ 135. Suggested Amendments. — There are two modes 
suggested for obviating these objections : first, by making 
those who impose the tax contributory to its payment, 
which would at once disarm all suspicion as to the inte- 
grity and economy of its management(/), and would render 
the intervention of rate-payers unnecessary, who, though 
they facilitate the perpetration of what are called jobs, 
sometimes prevent the execution of useful works ; and 
would justify the giving the proprietors the entire control, 

(e) See T. Townsend (722) Q. 9 ; R. A. Rogers (746) Q. 8 ; T. H. 
Rev. P. Shea (572) Q. 142. Graydon (611) Q, 67 } J. Lamb (96) 

(/) See N. Markay (268) Q. 79 ; Q. 68. 



Digitized by VjOOQ IC 



THE TAXES. 3^11 

AS in Scotland(^), where the heritors of the district assess 
themselves, the tenants having no voice, but paying one- 
half as rent: or secondly, by adopting a different mode 
of selecting the grand jury, at present chosen from those 
who hold but little property in their own hands, and 
in many cases not resident(A); or by vesting the powers 
of taxation in a responsible board chosen by the rate* 
payers, as the poor law guardians are. 
. § 136. Inconvenient Mode of Collection. — The manner of 
the collection of county cess is also made the subject of se- 
rious complaint, being entered upon in February and July, 
before the Spring and Summer Assizes, both being pe- 
riods of the greatest scarcity of money with the farmers ; 
the spring collection taking place after they have ex- 
hausted all their money in sowing the land, and the sumr 
,mer collection, which is generally the highest, arriving 
before they have had the benefit of the seed sown(i). If 
one collection were practicable in the month of Novem- 
ber, when the crops have been converted into money, it 
would be a most important relief to the peasantry (j), and 
s^ considerable saving of expense in the collection. 

§ 137. Payment by Landlords in the first Instance. — A 
very considerable and respectable class of witnesses have 
insisted on the propriety of the landlord in Ireland pay- 
ing all the taxes and assessments to which the land may 
become liable, and adding them afterwards to the rent, in 
the same manner as the tithe rent-charge is added ; and 
especially on behalf of the poorer tenants, holding, say. 



(p)W.R. Meade (734)0. 56, 67; (0 J. D. Balfe (45) Q. 70; L. 

W. Mackenzie (289) Q. 36 ; T.Town- Doyle (946) Q. 8 ; J. E. Macartney 

fiend (722) Q. 9 ; Sir Richard Keane (740) Q. 32. 

(811) Q. 85 ; W. O. Briscoe (899) (j) J. E. Macartney (740) Q. 32; 

Q. 89. . B. H. DoUing (90) Q. 105. 

(A) T. Gerrard (297) Q. 43. 
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tenements valued under £4, leaving the tenant nothing 
to meet but one known fixed rent(i). They advocate 
this system on several grounds: first, that the small taxes 
are most harassing and oppressive on the poorer tenantry, 
and from their uncertainty, and the frequency of their 
recurrence, it would be more important to concentrate 
and simplify them than even to diminish the amount of 
the taxation; that the tenants, with their characteristic 
improvidence, do not in fact consider the rates when 
taking their farms, and make no provision whatever to 
meet them(/), and the driver comes at a time they are 
unprepared, and the tenant frequently has to sell his pig, 
or something worth four times the value of the tax, or to 
borrow money at exorbitant usury(m) ; and that it would, 
consequently, be highly beneficial to pay the tax and 
charge it to the tenant, thereby giving him the longest 
day, and saving him inconvenience and costs, and the an^ 
noyance «ind discomfort occasioned by these perpetual 
calls for small rates of different kinds, giving hina one 
landlord instead of several, and enabling him to use aH 
his capital in cultivating his land, and tending to discou- 
rage the improvident offers too often made for lands, to 
the ultimate injury of all parties(«). 

In addition to these alleged advantages, it is urged that 
this system would very much diminish the amount of 
the county rates, in two ways : first, by facilitating their 
collection, and saving the expense of collectors, county 

(h) Hon. W. Trench (510) Q. 30 ; (m) W. Spraight (588) Q. 60 j 

J. P. Hamilton (329) Q. 84 ; H. T. R. Mayne (326) Q. 72 ; C. J. Case 

Baylee (638) Q. 12. (1020) Q. 72. 

. (Z) J. E. Macartney (740) Q. 29: . (n) Colonel H. Dwyer (80) Q. 40 ; 

J. Singleton (685) Q. 12; J. Barry R. B. Clayton (930) Q. 87; H. T. 

(682) Q. 89; Key. C Stephenson Baylee (638) Q. 12; A. Furlong 

(883) Q. 14; B. B. CUiyton (930) (657) Q. 41 ; Bey. C. Stephenson 

Q. 37. (888) Q. 14. 
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treasurers/and Barony constables, which might afford, a 
per centage to the landlord, equivalent to the cost of col* 
lection, for prompt payment into some hanking establish- 
fneiit(o) ; and secondly, that if those on the grand jury 
had themselves to advance the cess, it would be apt to 
induce greater economy and attention in its imposi« 

§138. Evidence of Proprietors and Agents, — These 
recommendations, we are bound to say, are not confined 
to the tenant class themselves, but have been supported 
by the greater number of the landlords examined before 
the Devon Commission(5'), and by the agents of the great 
proprietors, almost without an exception, who, although, 
ad might be expected, they differ in the remedies they 
suggest, and the extent or manner in which the land- 
lords should be bound to contribute, concip: in condemn- 
ing the present state of the law, as at least unsatisfactory 
and inconvenient, if not unjust(7'). 

§ 139. Recommendation of the Devon Commissioners. — 
On the other hand, the recommendation of the Commis- 
sioners who have heard and considered this evidence, 

. (o) A. Furlong (657) Q. 41 ; J. F. Blackbnrae (60) Q. 123 ; C. Ro- 

E. Taylor (333) Q. 76 ; R. Mayne per (273) Q. 49 ; J. Singleton (686) 

(826) Q. 73. Q. 12 ; Colonel H. Dwyer (30) Q. 

(p) Sir Richard Keane. Bart 40; R. B. Clayton (930) Q. 37; 

(811) Q. 36; J. Lindsay (118) Q. Sir P. Nugent (46) Q. 79 ; J. L. 

68 ; a O'Brien, M. P. (596) Q. 37 ; Naper (20) Q. 63. 

A. Sampson (178) Q. 44 ; T. Town- (r). As to agents, see C J. Case 

a«d (722) Q. 9 ; J. E. Taylor (333) (1020) Q. 70, agent to Mr. Synge ; 

Q. 76; R. Mayne (326) Q. 73 ; J. W. Sherrard (32) Q. 136, agent to 

Lamb (96) Q. 68. several properties in different conn- 

(5) Landlords: see J.Gerrard (297) ties ; Captain R. Owen (23) Q. 176, 

Q. 48 ; J. Fosbery (645) Q. 14 ; J. agent to Earl of Courtown and 

E. Macartney (740) Q. 29 ; R. Mayne others ; Captain G. D. Cranfield (223) 

(826) Q. 72 ; C. O'Brien (695) Q. Q. 71, agent to Lord Viscount Pow- 

67; Sir Richard Keane, Bart (811) erscourt; T. P. Hamilton (329) (2. 

Q. 86 ; W. Monsell (620) Q. 30 ; Sir 84, agent to Earl of Erne and others ; 

Richard Musgrave^ Bart (813) Q. J. R. Price (1026) Q. 81, agent to 

81 ; R. A. Rogers (746) Q. 8 ^ G. MarquisLaosdowne; Hon. W. Trench 

l2 
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isy. thatjio change should be made; and no doubt there 
arcccmsiderable objections to all the plans suggested^ and 
many landlords will naturally object to being made cess* 
Qollectors, and being brought more or less into odium with 
their tenantry in con8equence(9) ; and it would be a se* 
rious einbarrassment to many proprietor? to be obliged to 
advance the cess in February or July, when their rents 
are not payable till November(^); and there would be 
some difficulty in recovering it from the tenant, because 
it is not, like the tithe, a fixed, but a fluctuating sum, which 
cannot be merged in the rent(M). But, on the whole, if 
any material improvement in the condition of the landed 
gentry of the country, already overwhelmed with difficul- 
ties almost beyond human power to cope with, should 
hereafter fortunately take place, and render any alteration 
possible, the preponderating body of evidence we have 
referred to, and the recommendations of two former par- 
liamentary committees on this particular subject, in di^ 
rect conflict with that of the Devon Commissioners, im- 
peratively claim to be fairly and maturely considered. 
If any such change were ultimately found to be desirable, 
of course existing engagements should be respected, and 
it should not be lost sight of, that if the tenants were 

(510) Q. 30, agent to Earl Clancarty; 56, agent to Marquis Lansdowne; 

A. Sampson (12)0.44, agent to Fish- B. S. Gainness (S) Q. 138, agent 

mongers* Company ; J. Townsend to many considerable estates; Joseph 

(722) Q. 9; George Clendenning Kincaid (11) Q. 116, agent to many 

(468; Q. 109, agent to Marquis of considerable estates; N. Maher (21) 

SligoandSirR-O'Donel; C.J. Knox Q. 14, agent to Valentine Maher, 

(144) Q. 27, agent to Cloth-work- Esq. ; sed vide contra, J. Andrews 

ers* Company; L. Disney (1036) Q. (105) Q. 86, agent to Marquis of 

30, iagent to Lord Damley and Londonderry ; Captain T. Bolton 

others ; J. H. Graydon (511) Q. 67, (849) Q. 74, agent to Lord Stanley, 

agent to several estates; A. Furlong («) Lieut -Col. Blacker (88) Q. 96. 

(667) Q. 41, agent to Earl of Devon ; (Q See Sir James Stuart, Bart. 

J. E. Taylor (333) Q. 76, agent to (181) Q. 60. 

Sir A. Brooke ; Captain K. Lloyd («) See Captain Cranfield (228) 

(377) Q. 68 ; J. Hickson (692) Q. Q. 73. 
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wholly relieved of this tax, they wottld not hare the same 
direct interest in keeping down the local taxation ne- 
oessary for the preservation of the roads and the public 
peace(t7). On the other hand, little apprehension need be 
entertained that the tenant would not substantially, and 
on the whole, derive the benefit and advantage intended 
for him, though, in some individual cases, the policy of 
the Legislature may, no doubt, be defeated(K7). 



CHAPTER VIII. 

RESERVATIONS, MINES, TURF. 

i 140. Reservation of Royalties* 144. Tenants Right to Turf. 

141. Mines and Jmnerals, 145. Whether an Interest or a 

142. Tenant's Property in. License, 

143. Landlord's statutable 146. Reservationof Turf Bogs. 

Right of Working and 147. Remedies againstMisuser, 
Leasing, 



Sect. 140. ReservattonofRot/altiea. — Royalties, or branches 
of the royal prerogative, franchises, and liberties, inter- 
fere so little with the relation of landlord and tenant in 
Ireland, that they need scarcely be noticed. The land- 
lord's right of killing game on his tenant's lands, (though 
not very correctly) included in the phrase " royalties," 
only exists by express reservation or grant between the 
landlord and his tenant ; and where it does exist, the ex- 
ercise of it has not been felt so grievous as in other parts 
of the United Kingdom ; and it is true, as a general pro- 
position, that in Ireland, where no such thing as a right 

(») Hon. W.Trench (510)0.80; 112; J. Singleton (586) Q. 12; 
J. W. Maxwell (98) Q. 141. Captain T. Bolton (849) Q. 74. 

(w) George Clendinning (468) Q. 
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of free warren exisi»(^), no landlord has tKe right :of 
sporting on his tenant's grounds without his consent(y) ; 
End where the right is expressly reserved in a lease, it is 
construed by the Court of law rather strictly as against 
the. landlord. 

§ 141: Mine& and Minerdla. — Mines and minerals of 
gold and silver formed part of the royal prerogative, and 
still continue to be so, unless granted to subjects (as they^ 
for the most part, have been) by p(atents or charters. All 
other mines and minerals were the property of the owner 
of the soil. A Statute of Anne 4, s. 12(2r), enacts, that 
no mines of copper, tin, iron, or lead, should be ad- 
judged royal mines, though gold and silver might be 
extracted from them, but reserving to the Crown the 
right of pre-emption at certain rates of purchase, consi- 
derably increased by a later Statute of the Imperial Par- 
liament(a), in which (as is usual in such cases) the framer 
was ignorant of or indifferent about the existence of the 
Irish Statute, and took no notice of it ; and accordingly 
the Crown is still entitled, if it pleased, to exercise its 
right of pre-emption of lead ore in Ireland at the rate of 
£9 per ton, though it can do so in England only at the 
rate of £25 per ton. 

§ 142. Tenant's Property in. — All such mines and mi- 
nerals become the property of the tenant, by an ordinary 
lease of the lands on which they lie, in a very qualified 
sense ; for although there be no express reservation or 
exception of the mines or minerals, the tenant for years 
or lives (even for lives renewable for ever) cannot, with- 
out being guilty of waste, open or work any quarry for" 

(x) See Finlay on Gaine Laws. English Statute. 

(y) See Hayes* Bep. 498. (a) 66 Geo. III. c. 134. . 

(z) 1 Will, and Mary, c. 80, 
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profit, though he may for his own particular use, nor can 
can he open new mines, though he may work mines 
lilready opened for profit, and not excepted from the 
demise ; neither can the landlord in such case enter to 
open or work the mines and quarries during the lease. 
But this state of things seldom exists in regular leases for 
long terms, as the landlord almost uniformly reserves to 
himself the mines, minerals, and quarries, with right of 
ingress and egress to open and work them as he thinks 
fit* Where there is no such right of entry reserved, al- 
though the mines and quarries have been exempted, it 
would seem that the landlord could not during the lease 
make any use of the minerals. 

§ 143. Landlord's statutable Bight of Entry.— The Sta- 
tute 10 Geo. I. c. 5(6), enacts, that where lands have beeii 
let in fee-farm, or for leases for lives renewable for ever^ 
or a long term of years, with exception of mines or mine* 
htls, or coal mines(c), in the leases or fee-farm grants, it 
should be lawful for the landlord or person entitled to the 
tent or reversion immediately expectant thereon, to open, 
dig for, and work the mines or minerals found on the 
premises (not being lands belonging to any archbishop 
or other ecclesiastical person, or whereon any church, 
house, or out-house shall stand, or on which any church^ 
yard, garden, orchard, or avenue may be made), or to 
demise them for thirty-one years (or forty-one years in 
case of coal mines)(d), and to erect such houses as may 
be found convenient and useful for working the mines; 
and to dig turf for thie use of same, when in bogs ot 
mountains, making eompeiisationforall damage done, ad 



ntt 



Sect. 4. (d>28Geo. n. c. 9. 

" Geo. II. c. 10. 
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may be agreed on or ascertained by a jury (whojn the 
sheriff is bound to empannel), before two justices. 

A later Statute, 46 Geo. III. c. 71, enables the same 
parties to make leases for thirty-one years of contiguous 
lands, not exceeding three acres, and of contiguous bog 
or mountain, not exceeding fifteen acres, for mining pur- 
poses ; and enables the lessees to build thereon smelting- 
houses and other buildings for convenience of working 
the mines, and to cut turf and use streams (not already 
used as mill-dams) passing through the land for that pur* 
pose, making compensation to the occupying tenant. 

These Statutes have been liberally construed by Courts 
of justice in Ireland; and it has been accordingly held, 
that although the 10 Geo. I. only mentions leases for 
thirty-one years, a lease for ninety-nine years made by 
the owner in fee comes within its provisions(«) ; and it 
has been also held that the Acts in question impliedly 
sanction such improved means of extracting the minerab 
from the earth, and conveying them to market, as modern 
inventions and scientific discoveries have developed, even 
though such means are not amongst those specified in the 
Acte(/). 

§ 144. Tenanfa Right to Turf.— The right to cut turf, 
when granted out of other lands than the immediate 
holding of the tenant, is properly called common of tur* 
bary. A lease of lands with so much of bog, though for 
lives renewable for ever, does not enable the tenant to 
cut turf, except for his own use, and he has no right to 
cut it for sale, unless expressly authorized to do so, or 
unless the nature of the lease itself, by necessary impli- 



(e) See Purely v, Howlin, 8 Irish (/) Vide ante, sect 65. 

lAw Reports, 146. 
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cation, imports such a license, as where bog alone is 
leased, as bog, and not as appurtenant to other lands, or 
where lands are let as reclaimable bog, and its being cut 
is necessary to its reclamation. 

§ 145. Whether an Interest or a License. — However, in 
ordinary cases, the letting of a certain portion of bog with 
arable or pasture land, gives the tenant an interest, and 
not merely an easement in the soil of the bog, and enables 
him to use it for his own purposes, though not for sale, 
without regard to the landlord's wishes or directions; 
while landlords most commonly consider they are be* 
stowing merely an accommodation or easement, or per- 
sonal license to cut turf, given to him rent-free, and which 
may be withdrawn, limited, or regulated, according to 
the exigencies of the estate. This may be done in regu- 
larly framed leases and agreements, by apt words ; but an 
ordinary letting, or permissive occupation for a few years, 
both in estimation of the tenantry and in the eye of the 
law, degenerates into a tenancy of the bog, and the land- 
lord has lost his control over it until he is driven to resort 
to an ejectment(^). If he take the law into his own 
hand, and resumes the possession of the bog, his remedies 
for his rent of the other lands are entirely suspended, and 
he finds he is encountered with technical difficulties that 
he never could have anticipated ; while, if he leaves the 
law to redress the abuse and misuser of the bog, he finds 
its present machinery slow, expensive, and inadequate to 
such a purpose. 

§ 146. Reservation of Turf Bogs. — This has latterly 
obliged the proprietors of many extensive estates in Ire- 
land to reserve in their hands these valuable reservoirs of 

(jl) J. P. Hamilton (829) Q. 83 ; R. Mayne (826) Q. 72. 
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fuol, not merely to preserve them from waste and spolia- 
tion, but in order to regulate and enforce their economy 
and utilization, and insist upon their being cut and saved 
at the se^onable period of the year (A). 

As between the proprietor and the immediate occupier, 
this reservation is, no doubt, in the majority of instances, 
beneficial, enabling the proprietor to make arrangements 
for the mutual advantage of all parties ; but it becomes 
injurious when introduced into leases of lives renewable 
for ever, or long terms, especially of bog that is capable of 
reclamation ; and in these cases it would seem that the 
proprietor of the reversion should have the amplest 
powers of making arrangements in respect of it(i). 

§ 147. Remedies against Misuser, — It has been sug- 
gested(i) that the mere occupation of bog for one or two 
years should not create a tenancy, but be dealt with as a 
license revocable on reasonable notice. The same object 
might perhaps be attained more regularly by providing 
a more summary and efficient mode of stopping waste and 
misuser of bog, and other similar conveniencies ; a subject 
we shall have to consider when treating of the legal re- 
medies of the landlord for the prevention of waste and 
the breach of covenants. 

(A) See Sir P. Nugent (46) d 69, (•) H. Lyle (179) Q. 4. 

76; see F. Filgate (241) a 74. (A) J. P. HamUton (829) Q 83. 
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CHAPTER IX. 

TIMBER ACTS. 
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cable. 168. Valuable Principle con- 
157* Latest Enactments on the tained in the Code. 

Subject. 

Sect. 148. Recent Deficiency of Timber in Ireland. — Al- 
though Ireland possesses in its extensive bogs an abun- 
dant, if not inexhaustible supply of valuable fuel, with 
quantities of splendid oak, birch, and fir timber imbedded 
in them, there is no feature of an Irish landscape more 
striking than the general absence of timber trees above the 
surface ; a want the more remarkable in an island which 
in the . earlier periods of its history was covered with 
forests, the records of whose existence are still preserved, 
not merely in the relics buried in our bogs, but in the 
names of very many localities throughout the country (A), 

f (A) See Sir Robert Kane's Indus- ourselves much, and too well known 
ikrial Resources of Ireland, p. 3 ; a to need our commendation, 
work of which we have gladly availed 
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indicating that they were once embowered in forests. 
This want has arisen partly from the extensive export 
trade in oak that existed in former times, and partly from 
the iron and smelting works that were once carried on 
in Ireland to a considerable extent, and partly from poli- 
tical causes during the civil wars, when such forests were 
found to afford a shelter and refuge to rebels, and were 
for this reason systematically destroyed. 

§ 149. First statutable Remedy, — ^While this destruction 
of the existing timber was being carried on, no one thought 
of planting fresh trees to fill the place of the ancient 
forests, until the evil became so palpable as to call for the 
interference of Parliament, and in the tenth year of the 
reign of William III.(/), the Irish Legislature, in order to 
repair the mischief which had been done, made it com- 
pulsory on every tenant having lands of the value of £10 
yearly, or a term of eleven years, paying £10 by the 
year rent or upwards, to plant every year, for thirty-one 
years, ten plants of four years' growth, or more, of ash, elm, 
walnut, poplar, abeal, or elder ; and every person having 
iron works to plant 500 trees yearly, so long as he kept 
the works. It further required every person having 
500 acres of land in their own occupation, in addition 
thereto to enclose one acre thereof, and to plant one 
plant of one foot along the ground for every ten feet 
square. 

§ 150. Cause of Us Failure, — These compulsory provi- 
sions were found of little value, though enforced with the 
sanction of penalties ; because, according to the common 
law, the timber so planted constituted a portion of the 

(0 Cap. 12. 
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freehold or inheritance of the landlord, and it was consi- 
dered waste for a tenant, even for life, or for lives renew- 
able for ever, to cut the timber he himself had planted ; 
the property of the timber belonging to the owner of the 
fee-simple, and the acorn and the shade alone to the par- 
ticular tenant for lives or years. The law of nature, that 
dictates that one ipan shall not sow what another man is 
to reap, was more potent than the Statute law. 

§ 151. Statutes giving Planter a partial Interest in Trees 
planted. — The Act of Will. III., having proved a failure, 
was repealed by the 8 Geo. I. c. 8, which provided that 
tenants for lives, or in tail with remainders over, or for 
years, should be entitled to thfe one-third of the trees they 
should plant, and gave to them and their executors, at 
the end of their terms, liberty to sell and to carry them 
away. The policy of the Legislature seems to have un- 
dergone some enlargement in 1735, and the Statute 9 
Geo. II. c. 7, provided that if a tenant for life, or ip tail, 
with remainders over, plant timber trees, not being orna- 
mental timber, or for shelter, his executors shall be en- 
titled, as against the remainder-man, to a moiety of the 
trees. The Statute gives the executors a right, within 
one year from the death of the planter, to sue out of 
Chancery a writ of inquiry to the sheriff of the (Jounty, 
to ascertain the value of the timber ; and the value, when 
ascertained, is returned into Chancery, and a decree pro- 
nounced on motion accordingly, which, when enrolled, 
becomes a charge on the estate, as a judgment; but the 
remainder-man is at liberty, if he choose, to offer the 
moiety of the trees in specie. 

§ 152. Statute giving entire Interest — These provisions 
not having been found sufficiently encouraging to pro- 
mote the growth of timber, and the Legislature having 
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wisely considered that it was equal to inheritors whe- 
ther tenants do not plant or have no property in what 
they plant, the Statute 5 Geo. III. c. 17, reversed, in 
favour of tenants for lives renewable for ever, the prin- 
ciple of law that tenants are impeachable of waste in 
respect of timber trees and woods which they plant ; and 
the Statute of 7 Geo. III. c. 20, hae done the same in 
favour of tenants in fee-farm, so long as they pay their 
rents and perform the other covenants in their leases. 
The Statute 5 Geo. III. further provides that tenants for 
life or lives, by settlement, dower, curtesy or jointure, or 
lease, or by any office, civil, military, or ecclesiastical, who 
are impeachable of waste, or any tenant for years exceed- 
ing twelve years, unexpired, and not being a lease made 
of property of minors, lunatics, or idiots(m), who shall 
plant sallow, ozier, or willow, shall have the sole property 
of such during the continuance of the term, and may cut 
and fell them after giving notice prescribed by the Sta- 
tute. And if the tenant shall plant any timber trees of 
oak, ash, elm, fir, pine, walnut, chesnut, quicken, or wild 
ash, elder, poplar, or other timber trees, he shall be en- 
titled, during the term, to housebote, ploughbote, and car- 
bote of such trees ; and at the expiration of the term, or 
at the maturity of the timber, whichever first happens, 
to the value of them. 

The provisions of the Statute of 10 Will. III., and the 
provision of the' 8 Geo. I., which gave one-third to the 
planter, are now both repealed(w) ; but those of the 9 
Geo. II. c. 7, under which a tenant for life, or in tail, may, 
by an inquisition and decree of the Court of Chancery, 
entitle himself to one-half of the timber he may plant, are 

(m) See sect 7. (n) 15 & 16 Geo. III. c. 26, sect 1. 
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still in full force, thougli little known or resorted to ; and, 
as they recognise an important and valuable principle, 
we have noticed them. 

§ 153. Registry of Certificate of Planting, — But in order 
to entitle a tenant for life or years to acquire the entire 
right of property in the trees he has planted, he must, 
under the provisions of the 5 Gee. III. c. 17, lodge with 
the clerk of the peace of the county, within six months 
after the trees are planted, a certificate under his hand, 
containing a specification of their number and descrip* 
tion, their height and age, and a clear description of the 
place and manner in which they are planted, which cer- 
tificate is to be registered among the records of the 
county, and entered in an alphabetical book, open to the 
public inspection, by the name of the denomination of 
the lands. The certificate is intended as notice of the 
planting to all the world, and the registry of it costs but 
one shilling, and a certified copy of it but sixpence. 

§ 154. Right to ctU Timber. — The tenant having planted, 
and registered a certificate in the manner we have men- 
tioned, is allowed, where the term is a fixed and certain 
one, within the last year (having paid his rent and per- 
formed the covenants in his lease), to cut and carry away 
the trees ; and where the term is uncertain as to its dura- 
tion, within one year after its expiration to enter the lands, 
and in due season to cut the timber, and manufacture it 
on the lands, for one year after its being felled, making 
reasonable compensation for any damage done. 
~ § 155. Reversioner may elect to purchase. — On the other 
hand, the reversioner is entitled, within the last year but 
one of a fixed term, and within six months after the ex- 
piration of an uncertain term, to elect to purchase the 

m2 
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trees, and may apply by petition to the justices at quarter 
sessions, setting forth his title and his having made such 
election, and thereupon, and on giving the tenant fifteen 
days' notice of such election, and entering into recogni- 
zance with sufficient sureties conditioned to pay the te- 
nant such sum as shall be adjudged to be the value of 
the trees, the property in them thenceforth, from the date 
of the notice, becomes vested in the petitioner ; and the 
justices are required, at the same or the ensuing sessions, 
by a jury of freeholders, to ascertain the value of the 
trees when felled, over and above the expense of felling, 
and the amount of compensation to be made to the inhe- 
ritor for felling, &c., the same. The value so ascertained, 
together with the record of the adjudication of the jus- 
tices thereon, and the recognizances, are, at the instance 
. of the party interested, to be certified to the Court of 
Chancery ; and execution may be issued on the recogni- 
zance, as is usual on recognizances taken before a Master. 
If several persons are entitled to the reversion, the title 
of the more"immediate reversioner is under this particu- 
lar Statute preferred ; and if the person purchasing is te- 
nant for life, he is entitled to stand in the place of the 
planter in respect of the right to compensation. If the 
petitioner fail to give notice, or fail to enter into recog- 
nizance in pursuance thereof, the property in the trees 
remains in the tenant. 

The tenant is likewise enabled to have the amount of 
compensation payable to the reversioner for damage in 
felling the timber ascertained by a similar petition to the 
justices. 

§ 156. Statute how far practicable, — The machinery of 
the Act has been made not only simple but cheap, the en- 
tire expenses of the petition, affidavit, recognizance, rule 
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for trial, precept to the jury, and taking, recording, and 
certifying same into Chancery, being 11^. 2d. The Sta- 
tute did not, however, give the planter the power of sale 
or disposition until the close of the term, unless the trees 
had arrived at maturity ; and, whether for this reason or 
others, it was found to have had little effect in encourag- 
ing the planting of timber. 

§ 157. Latest Enactments on the Subject, — According- 
ly, the Legislature in 1783 passed the Statute 23 & 24 
Geo. III. c. 39, which, without expressly repealing the 
5 Geo. III. c. 17, has been generally considered to have 
superseded its provisions. It enacts that tenants for life 
or lives, by settlement, curtesy, jointure, lease, or office, 
impeachable of waste, or tenant for years exceeding four- 
teen years unexpired, who shall plant any timber trees, 
shall be entitled to cut, sell, and dispose of them, at any 
time during the term, provided they have been duly re- 
gistered. 

§ 158. Registry of Affidavit under this Act. — The form 
of registry prescribed is, that the planter, within twelve 
months after the planting, shall lodge with the cleA: of 
the peace of the county an affidavit reciting the num- 
ber and kind of trees planted, and the name of the lands, 
and that he had given notice to the persons under whom 
he derived, or his agent, of his intention to register same, 
at least twenty days previously, and by public advertise- 
ment in* the Dublin Gazette thirty days previously (or 
else as the case may be), that he had given notice in 
writing to the head landlord, or owner of said ground, or 
his agent, twenty days before. This affidavit is registered 
and entered in an alphabetical book by the name of the 
lands, and made a record of, open to public inspection, 
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and is read aloud at the next general quarter sessions of 
the peace. 

§ 159. Provision as to Enclosures. — This Statute also 
provides that a tenant newly and voluntarily enclosing 
any piece of ground containing coppice wood, may cut and 
dispose of the same, leaving one timber tree to every 
square perch; but, in order to prevent any fraudulent 
claims of trees theretofore standing, he is required to give 
notice of his intention so to do at the sessions, within 
twelve months previously, which is to be read publicly at 
the sessions ; and also he is to lodge a map of the ground 
enclosed, within six months after the enclosure, together 
with an affidavit stating the particulars. 

§ 160. Right to cut Timber. — The Statute then enables 
the tenant who has so planted and registered timber, dur- 
ing the term, or, where it is of uncertain duration, within 
one year after its expiration, to enter on the lands, and cut, 
carry away, and dispose of the trees, making such compen- 
sation for damage incurred by so doing as shall be awarded 
by two of the neighbours, who shall be appointed by the 
next residing justice of the peace, under his hand, or by 
an uippire appointed by them in case of difference. 

§ 161. Hight of Sale. — The tenant is also enabled to 
sell his right to the trees or coppice to any remainder- 
man or reversioner, by a writing signed and attested by 
two witnesses, a copy thereof being lodged with the clerk 
of the peace ; and the immediate or any more remote re- 
versioner, if he desire to purchase them, may give six 
months' notice of his intention to the tenant, and require 
him to desist from cutting the timber, and apply*by peti- 
tion to the justices at quarter sessions to determine the 
value of the trees, who are required, on proof of notice 
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duly served on the tenant twenty-one days before the 
quarter sessions, of the landlord's intention to apply, to 
empannel a jury to determine the value of the trees, al- 
lowing for the expense of felling them, and the damage 
that would be incurred in doing so ; and if the amount so 
declared is not paid before the next quarter sessions, the 
justices are to declare that the trees are the property of 
the tenant or his representatives, who shall have power 
thereupon to enter, cut, and remove them, without making 
any compensation, except for wanton and unneceessary 
damage. The Statute, contrary to the provisions of the 
5 G^o. III., gives the preference to the more remote, and 
not to the more immediate reversioner. 

§ 162. Relief against fraudulent Registry. — Where the 
person entitled to the reversion feels that he is aggrieved 
by a fraudulent registry of trees, he may apply within 
twelve months after the registry (or after his attaining his 
age of twenty-one years,, if a minor), by petition to the 
justices at sessions, to ascertain the fact ; and on proof of 
service of notice on the tenant twenty-one days before the 
quarter sessions, the justices are required to empannel a 
jury to try whether the registry be a true registry or not ; 
and if they shall find it to be false, then the same is de- 
clared to be void, and if true, their verdict becomes con- 
clusive on the point. 

§ 163. Application of this Act, — The provisions of this 
Statute do not apply to a tenant planting trees pursuant 
to a covenant, or to one evicted for non-payment of rent, 
or to tenants from year to year or at will The scale of 
fees payable is equally moderate with those already re- 
ferred to in respect of the 5 Geo. HI. 

§ 164. What are timber Trees in Ireland, — The ques- 
tion of what are timber trees, is in England determined 
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by the custom of the particular locality, and varies consi- 
derably throughout the kingdom ; but in Ireland the Sta- 
tute 15. & 16 Geo. III. c. 26(o) declares expressly what 
are to be considered timber trees, namely, oak, beech, ash, 
elm, larix, sycamore, walnut, chesnut, cherry, lime, pop- 
lar, elder, quicken or mountain ash, holly, sallow, asp, 
birch, cedar, pine, and fir. 

§ 165. Review of Enactments on the Subject, — It thus 
appears there are three several Statutes on the subject 
of the planting of timber, forming a code by no means 
harmonious or consistent in its several provisions, or clear 
and satisfactory in its enactments. Under the first (9 Geo. 
II. c. 7), the representatives of tenants for life, or in 
tail, with remainders over, are entitled to a moiety of 
such trees as they may have planted in their lifetime, 
without registry ; and the value is ascertained by a writ of 
inquiry from Chancery, afterwards decreed by the Court, 
and charged on the inheritance as a judgment. Under 
the second Act (5 Geo. III. c. 17), tenants for lives under 
settlement, or by office, or for terms of twelve years, are 
entitled to the entire property of such trees as they may 
plant, provided they be registered by lodging a certificate 
of their number and amount within six months after they 
are planted ; but the planter may not cut them until the 
end of his term, or their maturity, and then only provided 
he has paid his rent, and performed the covenants of his 
lease. The last Statute (23 & 24 Geo. III. c. 39), which 
is very loosely drawn, and does not indicate whether ijb 
was intended to repeal the previous Acts, applies to the 
same class of persons as 5 Geo. III. (except that tenants 
for years must have fourteen instead of twelve years un- 
expired), and gives the planter the same property in the 

(o) Sect. 8. 
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trees at every period of his tenure, provided an affi- 
davit be registered, setting forth the particulars of the 
trees, and that notice had been given, and advertise- 
ment inserted in the Dublin Gazette. Although it was 
manifestly intended that all its provisions should apply 
as well to tenants for life by settlement and by office as 
to tenants by lease, yet the clauses requiring notice to be 
given, and enabling fraudulent registries to be impeached, 
seem singularly inapplicable to the former class of cases. 
Indeed it would be scarcely possible to select any three 
Statutes more difficult of explanation or reconcilement, 
or more unsatisfactory to the class of persons for whose 
benefit they have been framed. 

Such, however, is the scope of the provisions of the 
Irish Timber Acts, which, as being peculiar to Ireland, and 
giving tenants for life and for years a property in the 
trees they may plant, and as being very often referred to 
as statutable recognitions and instances of tenant-right of 
compensation for improvements, which we shall have oc- 
casion to consider hereafter, we have been the more par- 
ticular to state in detail. 

§ 166. Litde acted upon, — Whatever be the imperfec- 
tions of these provisions, it is to be deeply lamented that 
they are so little called into action, and that they have 
not been found to confer the valuable privileges intended, 
and that in fact the clerk of the peace has, in this re- 
spect, almost a perfect sinecure(jt>). The fault does not 
lie in the expense of the process, which is as moderate as 
could be wished, and the principle which it desires to 
effect is just and equitable, that the tenant, on the one 



(/>) See M. Staunton (274) Q. 10; R M*Crea (187) Q. 78; J. Frost 
(617) Q. 31, 33. 
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hand, shall have the full value of the timber he has 
planted, and that the landlord, on the other hand, shall be 
protected against fraud and imposition in the assertion of 
the right. The best safeguard against this, undoubtedly, 
was a contemporaneous record of the transaction, verified 
perhaps by declaration or oath, and while the relation of 
tenant for life and remainder-man, or landlord and tenant, 
subsisted, and a false assertion of a claim was the more 
improbable of being made, and the more susceptible of 
detection and refutation when made. 

§ 1 67. Causes of these Failures, — But we apprehend that 
the great majority of the middle and lower classes of the 
tenantry, who may have vacant corners and patches of 
their farms that might be profitably and ornamentally 
occupied with plantations of timber, are not sufficiently 
provident or intelligent to estimate the remote advantage 
to be derived from undertaking such improvements, es- 
pecially when impediments are thrown in the way, such 
as the necessity of attending at the county town, a dis- 
tance, perhaps, of thirty miles, to make the required 
registry, or of inserting advertisements in the Dublin 
Gazette, which one landlord in a thousand may never see. 
The latter requirement might safely be dispensed with, 
and, perhaps, for the former might advantageously be 
substituted a registry and proclamation at the immediate 
sessions Court of the barony or district in which the 
lands are situate(5'). With some slight modifications, 
the valuable principle of these Acts might be made ope- 
rative, and become most beneficial to the community, 
instead of being, as at present, comparatively valueless 
and unknown. 

(9) See B. Dowden (745) Q. 24, 7«. Id,, and cost of employing an 
25 ; cost of advertisement in Gazette, agent to transact it. 
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There is another, perhaps well-founded complaint 
made against the existing law, that if a tenant's lease 
happens to expire, and he inadvertently suffers the year 
given him by the Statute to elapse, without exercising 
his right of cutting down the timber, when, perhaps, not 
in a state of suflScient maturity, his right is altogether 
forfeited, whether the planter continues to be the tenant 
of the land under a new letting or not. If the trees are 
allowed to stand they become the property of the land- 
lord, and his interest is generally so limited that he is 
unable to confer them on the tenant who planted them. 
It is just and necessary that, where the tenant's connexion 
with the land ceases with the determination of his lease, 
he should exercise his privilege within a reasonable time ; 
he cannot possibly expect that his timber should be suf- 
fered to remain an incumbrance on, and derive its nou- 
rishment from another man's land ; but, where the tenancy 
is continued, or a new tenancy is created by consent of 
both parties, although it is, no doubt, competent to both 
parties to make due provision in respect of the trees, yet, 
in the absence of any such, it may fairly be considered 
that, in forfeiting his property in the trees he has plan- 
ted, an advantage is taken of the tenant's ignorance of 
a provision of law(y) which certainly ordinary common 
sense and foresight would not have suggested to him, 
and the existing law is therefore often made to appear 
unjust ; and the expediency is very questionable of reduc- 
ing a tenant, in order to avoid this legal but inequitable 
forfeiture, to the necessity of cutting down and destroy- 

(r) See M. Byrne (556) Q. 68, pied and paid rent for the ground on 

who says he planted and registered which they stood ; see also Rev. R. 

10,000 trees, and his title to them Gray (158) Q. 119, 120, 121. 
was disputed, though he still ooca- 
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ing the timber of a place which he has been improv- 
ing for perhaps forty years previously ; and therefore 
it would appear more expedient and just that in such 
a case, in the absence of any written agreement to the 
contrary, the tenants right of property in the trees he 
has planted should continue so long as he continues in 
* occupation by the consent of the person representing the 
"reversion, and for one year afterwards. The justice of 
some such provision has been, to some degree, recognised 
by the provisions of the Statutes declaring that the sur- 
render of any lease to a corporate body, for the pur* 
pose of taking out a new one, shall not be considered the 
expiration of the term(«). 

It is further objected to this code, but with less reason, 
that tenants from year to year, and at will, are wholly 
excluded from its provisions(0. It is difficult to see what 
great advantage they would have derived from being 
included in a provision in regard to timber trees, which 
require many years to attain any value. 

§ 168. Valuable Principle contained in Code, — As al- 
ready observed, it appears to us that the policy of the 
Timber Acts is excellent, and their machinery simple and 
inexpensive ; and notwithstanding the defects we have 
noticed, it is to us a matter of surprise that landlords and 
tenants have not availed themselves to a greater extent 
of the facilities afforded them, for planting their waste 
and unprofitable lands with timber. Perhaps this may 
be accounted for partly by the fact that a large class of 
proprietors and tenants are entirely ignorant of the exis- 
tence of the Statutes on this subject, partly by the cir- 



(») 17 & 18 Geo. Til. c. 85, sect. (0 Rev. R. Gray (168) Q. 119, 

I; 23 & 24 Geo. III. c. 39, sect. 12. 120, 121. 
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cuinstance that in Ireland capital is very rarely invested, 
unless with a prospect of immediate return. The remedy 
for this state of things would appear to us to be almost the 
same as that which we have ventured already to suggest 
in other cases, namely, a consolidation of the several Sta- 
tutes on the subject, with such amendments as the ex- 
perience of practical men in the several counties in Ireland 
can readily suggest, and, at the same time, a removal of 
all fetters on the free alienation of the trees at any time 
after planting, giving to the landlord the privilege of pre- 
emption. 



CHAPTER X. 

ESTOVERS, EMBLEMENTS, ETC. 

§ 169. Right of Estovers more 171. Away-going Crop. 

limited in Ireland. 17*2. Eocisting Law satisfac- 

170. Rule as to Emblements, ion/. 

Sect. 169. Right of Estovers more limited in Ireland. — 
Though tenants in Ireland, under the provisions of the 
Timber Acts, may acquire the absolute property in such 
trees as they may plant, on the other hand, the right 
which the English tenant enjoys, of taking necessary wood 
for the use and furniture of his house and farm from off 
the timber growing on the lands in his occupation, is 
more restricted in Ireland, being confined to such timber 
as shall have been planted and registered by the tenant 
himself under the Timber Acts. 

The Statute 31 Geo. III. c. 40, prohibits tenants for 
lives (unless renewable for ever) or years, or at will, from 
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cutting, lopping, topping, or grubbing any trees, woods, 
or underwoods growing on the lands, under colour of es- 
tovers, unless authorized by covenant in their lease, or ex- 
press consent in writing of the owner, under hand and 
seal, or unless in respect of trees planted and registered 
under the Timber Acts. 

§ 170. Rule as to Emblements, — With respect to em- 
blements, the rule of law is, that where the estate of the 
tenant is uncertain, **lest the ground should be unma- 
nured, he shall reap the com which he soweth in peace." 
The rule is established to compensate the labour and 
expense of tilling, manuring, and sowing the land, for 
the encouragement of husbandry, and the public benefit. 
It extends as well to lessees for lives or years determina- 
ble on lives, as tenants at will (strictly so called), and 
also to tenants under the Court of Chancery for seven 
years pending the cause or matter, if it be determined 
suddenly by circumstances over which the tenant had no 
control(w). 

In England the 28 Hen. VIII. c. 11, has enacted that in 
case any incumbent shall happen to die, and before his 
death has caused any of his glebe lands to be manured and 
sown, such incumbent may declare his testament of all 
the profits of the corn growing upon such lands. 

There is no analogous enactment here, but the better 
opinion is that this Statute is merely declaratory of the 
common law, and that in this country, as in England, the 
representatives of a deceased rector are entitled to the 
emblements of the glebe lands(t?). 

(u) See Right Hon. T. B. C. Smith, (») See O'Connor v. TyadaU, 2 

M. R (Receivers* Committee) Q. Jones' Reports. 
1251. 
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The Statute 20 Hen. III. c. 2, which extends to this 
country, also provides that widows may bequeath the 
crop of their ground, as well of their dowers as of other 
their lands and tenements. 

But if a clergyman resign his living, though his lessees 
and undertenants are entitled to emblements, he is not; 
or if the estate for life be determined by the tenant's own 
act, as by forfeiture for waste committed ; or if tenant, 
during widowhood, thinks proper to marry: in these and 
similar cases the tenants, having thus determined the es« 
tates by their own acts, shall not be entitled to take the 
emblements. 

It is right, perhaps, to mention, that emblements can 
only arise in respect of crops that repay the labour within 
the year, 

§ 171. Away-going Crop, — Although tenants from year 
to year are not entitled to emblements strictly so called 
there is a customary right very analogous to it, which 
oonveniency has established, that is, the right to the 
away-going crop sown by the tenant during the last year 
of the tenancy, though not ripe at its expiration. It ia 
evident that, unless some such right to the benefit of the 
crop that he has sown did exist, no tenant would (in the 
absence of a special contract) plough, manure, or sow his 
land towards the close of his lease ; and the law, therefore, 
for the conveniency of the public and the encouragement 
of agriculture, not only recognises the right in the ab- 
stract, but adopts whatever custom or usage may have 
prevailed in the neighbourhood in respect of the extent 
of this right, both in favour of yearly tenants and tenants 
by lease. 

This custom (not meaning thereby a legal or imme- 
morial custom) is much less defined in Ireland than in 

h2 
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England, and varies considerably in different parts of the 
country (w). 

In addition to the right to the away-going crop, the 
custom of England generally assigns to the old tenant the 
right of retaining possession of the land till the crops are 
ripe, and the use of the bams for threshing and carrying 
it to market; and, on the other hand, the in-coming te- 
nant is generally enabled to enter before the expiration 
of the tenancy, for the purpose of ploughing and pre- 
paring his crops, making compensation for any damage, 
especially in Lady-day holdings(^). 

§ 172. Existing Law aatisfcuitory', — The law respecting 
emblements is founded, as it appears to us, on principles 
of justice and good policy ; and as it is well settled by ju- 
dicial decisions, and generally understood by Judges and 
those connected with the administration of the law, it 
would appear that any legislation on the subject is un- 
called for, and that the most tliat could be expected would 
be a declaratory Act, which it is always inexpedient for 
the Legislature to attempt, except in cases where the 
common law is doubtful. The custom as to the away- 
growing crop is less defined and satisfactory ; but we see 
almost insuperable obstacles to any beneficial legislation 
on a matter that necessarily varies with the parUcular 
circumstances of each neighbourhood, and in respect of 
which no one uniform rule or system would be practi- 
cable. 

(w) N. Markay (268) Q. 64 ; see (x) See Woodfall's Landlord and 

Tipperary, M. Digan (560) Q. 83. Tenant, laat edition, p. 525. 



Digitized by VjOOQ IC 



139 



CHAPTER XL 

FIXTURES. 

§ 1 73. Ambiguity of Term " Fix- of the Law. 

tures'* 178. Caution necessary, 

174. Laiv of feudal Origin. 179. Respect to existing Con- 

175. Relaxed as to Trade and tracts. 

Manufactures only. 180. Alteration as to Time of 

176. Impolicy of Law of Fix- Removal. 

tures, 181. Legislative Interference 

• 177. Recommended Alteration needed. 

Sect. 173. Ambiguity of Term " Fiatures.'' — Fixtures are 
personal chattels annexed to the freehold, but the term is 
somewhat vaguely used, at one time to express what are 
inseparable from the freehold, and at other times what 
are capable of removal, if annexed by the tenant himself. 
We use it in the former and more correct sense. 

§ 174. Law of feudal Origin. — Our law of fixtures is 
derived from the feudal law, according to which it was a 
maxim that everything once attached to, or embodied in 
the land, belongs to the person entitled to the land, in 
the same manner as the land itself *^ Quidquid plantatur 
solo solo cedit.^ On this principle the law of waste, as 
enacted, or, according to some opinions, declared, by the 
Statutes of Hen. IH. and £dw. I., was framed when the 
tenant^s interest was very limited, and of little value, as 
compared with the landlord's freehold. 

§ 175. Rdaaed <Z8 to Trade and Manufactures only. — 
The injustice and inconvenience of this doctrine was soon 
perceived, in respect of fixtures annexed for the purpose 
of trade and manufacture, and it was found to be bene- 
ficial to allow tenants to remove such ; and fixtures erected 
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or annexed for purposes purely of ornament or conve- 
nience were likewise exempted from the rule of forfei- 
ture ; but up to the present time the acknowledged seve- 
rity of the law has never been relaxed in favour of fix- 
tures for agricultural purposes, on the very unsatisfactory 
ground that agriculture is not considered to constitute a 
branch of trade, although it is obvious to every mind that 
it has become substantially a trade, and that machinery 
now takes so large a place in the business of an extensive 
farm, that trade and agriculture have become so inter- 
mixed that it is very difficult to distinguish them ; and 
accordingly it has proved a fruitful source of litigation to 
determine, in each particular case, whether the fixture is 
more incident to trade or agriculture(^) ; and the ac- 
knowledged injustice and impolicy of the law, that denies 
to agriculture the encouragement which is allowed to 
every other branch of trade, induces Courts of justice to 
avoid ity whenever it is possible, by numerous and subtle 
distinctions(z). 

§ 176. Impolicy of Law of Fixture. — This maxim, that 
whatever is affixed to the freehold, whether a house or 
tree, becomes a part of it, and which is in Ireland aggra- 
vated by a special provision, making the removal of fix- 
tures a misdemeanor(a), is charged by many with the 
consequences of compelling the Irish tenants to live in 
their wretched hovels when they might otherwise have 
provided themselves with comfortable houses. That it is 
in the abstract both impolitic and unjust, appears to be 
the general sentiment of the public ; and those who re- 
flect will agree that it belongs to a past age, when the 

(y) SeevaJtiable Report of Society (2) See Woodfall's Landlord and 

for Amendment of the Law, 7 Law Tenant, edition, 1850, p. 464. 
Beriew. (a) 9 Geo. lU. c 66, sect 84. 
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relation of landlord and tenant was that of lord and vas- 
sal, and is unsuited to the present time, when the relation 
is rather that of two parties to a contract concerning a chat- 
tel real, one of whom bargains for the use of it for a limited 
period, and the other for a pecuniary return, under which 
the borrower, at the end of the term, ought to give back 
the thing borrowed, in no worse condition than he re- 
ceived it, but without additions, except such as are due 
to the natural and progressive improvement of the land, 
under a course of fair, ordinary management. And it 
would be more in accordance with justice and sound 
policy to say, that the tenant, whether farmer, merchant, 
manufacturer, or mere occupier, shall have a right to re- 
move his fixtures, provided he make compensation for 
any injury occasioned by the removal. 

§ 177. Recommended Alteration of the Law. — The Re- 
port of the Society for the Amendment of the Law admits 
the injustice of compelling a tenant to leave on his farm 
fixtures, farm-houses, or other buildings capable of remo- 
val without prejudice to the freehold; and the Report of 
the committee of the House of Commons, presided over 
by Mr. Pusey, recommends that the tenant's privilege of 
removal of trade fixtures should be extended to those 
erected for agricultural purposes, — a recommendation 
adopted in a bill introduced by Mr. Pusey on the sub- 
jectj for the purpose of securing such fixtures to the te- 
nant, after giving the landlord a month's previous notice 
of the intention of removal, with a right on his part to 
elect to purchase them at a valuation. A bill introduced 
by Her Majesty's Government, on the same subject, in 
the year 1850, contained somewhat similar provisions for 
Ireland, and proposed to enable the tenant, not claiming 
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compensation, to remove the materials of his dwelling- 
house, erected by himself(6). 

§ 178. Caution necessary. — Should any such right, how- 
ever, be conferred, it would appear to be prudent, and 
necessary to the prevention of irreparable waste and ruin, 
that the right should not be exercised as proposed by the 
latter bill, without previous notice to the landlord, or an 
authorization from the civil authorities; otherwise, and 
without some more efficient and summary mode of re- 
straining its abuse, we fear it will in too many cases be- 
come an occasion of fraudulent removal or mischievous 
destruction of valuable property, under pretext of the law 
of fixtures. 

§ 179. Respect to existing Contracts, — ^In dealing with 
the subject a difficulty may arise in cases in which the 
tenant has covenanted to give up the farm or premises 
with all improvements made thereon. These (the advo- 
cates for tenant right are in the habit of saying) are im- 
pTovident bargains, and the tenants should be released 
from th^m, and the covenants should be limited to giving 
up the farm in as good condition as they got it. This 
appears to us a dangerous doctrine. If the contract be un- 
conscionable, and entered into in fraud, there exists a 
forum of conscience, a Court of Equity, to relieve against 
it ; but the Legislature can scarcely be called upon to give 
its sanction to the violation of contracts, however inconve- 
nient ; and no political or social advantages could compen- 
sate for the injury that would be inflicted on the moral 
sense of society by a deliberate legislative infraction of 
solemn covenants entered into between landlord and 
tenant. 

(6) Sect 23 of Landlord and Tenant BUI, 1850. 
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§ 180. Alteration as to Time of Removal. — There is ano- 
ther part of the law of fixtures that is complained of, 
namely, that the time for removal of them is limited to 
the continuance of the tenancy, and the right becomes for- 
feited if the tenant leaves suddenly, or even accepts a new 
letting; the presumption of law at present being that the 
tenant intends to abandon his claim to the fixtures. Al- 
though it is very right that the tenant should be required 
to exercise his privilege of removal within a given time 
after the termination ofhis holding, there appears no sound 
reason to justify the presumption of abandonment where 
he continues in possession under a new letting. 

§ 181. Legislatwe Interference needed, — The law of fix- 
tures, as between landlord and tenant, is in a most un- 
satisfactory state. The principles on which it is based 
are, as we have endeavoured to show, unjust ; and in prac- 
tice great difficulty is experienced in determining what are 
fixtures removeable by tenants. Whatever may be deter- 
mined on, as the principle to be adopted in legislating on 
the subject, all persons having any knowledge of the law 
must agree in desiring to see it settled on some more just, 
defined, and intelligible basis. 
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CHAPTER XII. 

FENCES AND BOUNDARIES. 

I 182. Duty of Tenant to pre- treUes as to Fences, 

serve Fences. 190. Planting double Ditches. 

183. Fences of different Es- 191. RtUe of Civil Law as to 

tales. Boundaries. 

184. Compulsory Fencing of 192. Ascertainment of Boun- 

185. Apportionment of Jax- daries. 

pense between Landlord 193. Townlands and Parishes, 

and Tenant. 194. Where Bounds disputed, 

186. Security for Preservation \^b. Boundaries of Bogs. 

of. 196. Scale of Compensation 

187. fyhen Mearings conclu- for. 

sive. 197* Scope of these Enact- 

188. Exchange of Lands where ments. 

Boundaries crooked. 198. Destruction of Fences. 

189. Jurisdiction of Magis- 



Sect. 182. Duty of Tenant to preserve Fences. — Every te- 
nant's ground is, in the eye of the law, fenced or enclosed 
(and is called a close), and he on whose ground or side 
the hedge is, is bound to repair it, and keep the ditch ad- 
joining scoured. It is also competent to the landlord to 
enforce the performance of this duty, or rather to punish 
the breach of it, by an action for the injury thereby done 
to his estate or inheritance. 

§ 183. Fences of different Estates; Cost of Construction. 
— As to the making of fences or mearings between 
the property of one proprietor and another, the Statute 
9 Will. III. c. 12, provided, that where the mears of lands 
between proprietors shall be ascertained by writ of parti- 
tion, perambulation, or otherwise, they should, at the equal 
charge of the proprietors or their tenants, be enclosed with 
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good ditches, where sufficient earth can be had, and planted 
with one or two rows of quicksets, or, where earth shall be 
wanting, such other fences as the nature of the soil will 
permit. The expense of making such mearings, in the 
absence of any special agreement, is thrown entirely on 
the tenants, if they hold either in fee-farm or for lives re- 
newable for ever, or for sixty years ; but where they hold 
for lives whereof three shall be current, or for years 
whereof twenty-one shall be unexpired, in such case the 
mears shall be enclosed at the equal charge of the land- 
lord and the tenant ; and where lands are leased for any 
lesser terra, at the sole charge of the landlord, unless other- 
wise agreed. The Statute further enacts, that all mear- 
ings, fences, ditches, and drains of such lands, shall from 
time to time be kept open, scoured, and cleansed, that 
the water may pass away, at the equal charge of the te- 
nants and occupiers ; and imposes a penalty of one year's 
value of the lands, to be recovered by action against the 
tenant neglecting or refusing to do so. The provisions, 
however, of this Statute, would appear to apply only to 
cases of estates lately held in joint tenancy, coparcenery, 
or in common. 

§ 184. Compulsory Fencing of neighbouring Lands. — 
The provisions of the 8 Geo. I. c. 5, are more general 
and were framed to oblige proprietors and tenants of 
neighbouring lands to make fences between their respec- 
tive lands and holdings. It enacts that any proprietor or 
occupier of land desirous of making ditches or fences be- 
tween his lands or holding and the lands next adjoining 
(not being worth, or actually yielding less than two shil- 
lings per acre, above quit and crown rent), where no suf- 
ficient fences, or only dead or dry fenceless ditches, already 
exist, and where there is no dispute for three years last past 
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as to the mearings of the lands, shall be entitled to call upon 
his neighbour to join in the expense of a ditch six feet wide 
and five feet deep, where practicable, to be well qiiicked 
with whitethorn, crab, or other quicksets, where the same 
will grow, and, where quicksets will not grow, with furze ; 
or, where ditches cannot be made of such dimensions, with 
a dry stone wall, or clay or mud wall (where stones are 
not to be had), five feet high and two and a-half feet 
thick at the bottom, and one and a-half feet at the top, 
and in wet low ground with sufficient trenches or drains, 
the banks whereof being planted with sallow, alder, or 
other aquatic trees, where such will grow: and in case 
such adjoining proprietor neglect to do so for a year, 
it is competent to the tenant or proprietor desiring to 
have the fence made, to have the works executed, and to 
recover one-half of what is reasonably and bond fide ex- 
pended, with interest, in an action of debt or civil bill, if 
under £10. But there shall not be demanded above one 
shilling and sixpence per perch of stone or other wall, or 
one shilling per perch of ditches, trenches, or drains. On 
the other hand, no tenant or occupier can be compelled 
to fence more than one-fifth of his holding in any one 
year, or to expend more than one-twentieth part of his 
rent ; nor do the provisions apply when the holdings are 
• of parcels of land not containing ten plantation acres. 

§ 185. Apportionmettt of Expenses of Fencing, as be- 
tween Landlord and Tenant, — As between landlord and 
tenant the charge of such improvements is thrown upon 
the occupying tenant in the first instance ; but, in case 
the tenant's interest is less than an estate for life, or eleven 
years subsisting, he is entitled to deduct the amount of 
his expenditure (not exceeding, however, in the whole, 
one-twentieth of the rent) out of the rent payable to his 
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landlord, having proved on oath, before a justice of the 
peace of the county, at the quarter sessions, the amount 
expended. The Statute makes no allowance in favour 
of the tenant who originates the improvements, but only 
in favour of the occupying tenant, who is compelled to 
join by his neighbour. 

§ 186. Security for Preservation, — ^Where the landlord 
is obliged to allow his tenant for ditching or fencing be- 
tween his letting and that of his neighbour, the Statute 
requires the tenant, at the time of the allowance, to give 
a bond conditioned to preserve and keep up the same 
during the term, in good and tenantable order, or to for- 
feit the benefit of the allowance ; but in case the mear- 
ings and fences so made are not preserved in good order, 
the Statute declares (what indeed the common law of the 
land prescribes) that the tenant shall have no action of 
trespass against his neighbour for an involuntary trespass 
of his cattle. 

§ 187. When such Hearings become conclusive. — Mear- 
ings enclosed, or ditched, between the lands of several 
proprietors, under the provisions of this Act, 8 Geo. I. 
c. 5, are declared not binding or conclusive, unless the 
proprietors agree to the same under hand and seal, in 
writing, attested by three witnesses, or shall suffer the 
mears to stand for five years after the determination of the 
lease of the lands then in being ; and in cases of disability, 
such as coverture, infancy, and abs.ence, and as to estates 
in reversion, for five years firom the removal of the disabi- 
lity, return from abroad, or vesting of the remainder. 

§ 188. Exchange of Lands where Boundaries crooked. — 
The Statute also provides, that in case the mearings and 
boundaries of lands shall run in crooked lines, and 
through places inconvenient for making ditches or fences. 
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it shall be competent to the person whose lands are in 
such a situation of contiguity, with the assent of the 
tenants, and the immediate owner of the reversion expec- 
tant on the lease, given in writing under hand and seal, 
attested by three credible witnesses, to alter the bounda- 
ries, and make them in straight lines, in more convenient 
places, and to exchange the lands and premises on either 
side of such straight line or fence (not being a house, gar- 
den or orchard, wood or grove) for lands of equal value 
on the other side, so as the reversioner making the ex- 
change shall be seised at least for life, with remainder to 
his own sons in tail ; and if the lands on one side be of 
greater value than those on the other side, the proprietor 
to whom the greater proportion shall fall is enabled to 
charge the same with a perpetual rent-charge, sufficient 
to countervail the difference, which rent-charge shall 
enure to the same uses as the lands so charged ought to 
have gone. 

§ 189. Jurisdiction of Magistrates as to Fences, — Another 
Statute, 40 Geo. III. c. 71, contains most important pro- 
visions on this subject, and enacts, that if any proprietor 
or tenant of any lands complain to a justice of the peace, 
that the mears and fences between his land and those 
next adjoining are. insufficient, the justice may summon 
the proprietors, occupiers, and tenants thereof, and re- 
quire them, with the person complaining, to appoint 
some arbitrators ; and in case such arbitrators disagree, 
the justice may appoint an umpire to ascertain the state 
of the mears and fences, and to make a division thereof 
where none has hitherto been made ; and if they find 
that the fences are insufficient, they shall also estimate 
what sum will be necessary effectually to repair the 
same, and what proportion thereof ought to be kept in 
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repair by each party, which they are to certify to the 
justice, who on receipt of the certificate may order each 
party to repair such mears and fences, stating the propor- 
tion of expense that each party is to be at in repairing 
the same, as also the proportion of such mears each party 
is to keep in repair ; and if either party refuse, or for 
three months neglect to repair his proportion of such 
mears or fences, it is competent to the party who is 
willing to do so, to repair the whole, and to recover the 
proportion payable by the other party, by warrant of 
distress and sale of his goods, to be issued by the justice, 
or by civil bill, with double costs; this sum, however, in 
no case exceeding £20, nor the rate of two shillings per 
perch, and the same appearing to have been bond fide 
expended, and to be a reasonable charge. From the de- 
cision of the justice there is a final appeal to the quarter 
sessions. 

This Statute entitles a tenant at will or at sufferance, 
compelled to contribute, to deduct the entire amount from 
his rent. 

§ 190. Planting of dovile Ditches. — This Statute also 
authorizes the occupiers of lands at either side of double 
ditches dividing fai'ms and lands, to plant them with tim- 
ber trees for their mutual benefit, and at their mutual ex- 
pense ; and if either party refuse to contHbuteafter a demand 
in writing, the other party, in twelve months after such 
notice, may plant all such double ditches, and convert to 
his own use all such timber trees as shall be planted there- 
on, and registered pursuant to the Statute, and may im- 
pound all cattle trespassing on any part of such double 
ditch. 

§ 191. Rule of Civil Law as to Boundaries, — The civil 
law considered that there was a tacit agreement or duty 

o2 
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between adjacent proprietors to maintain the boundaries 
between their estates, and enabled all parties interested 
to bring a suit to have the boundaries between them set- 
tled(c). 

§ 192. Ascertainment of disputed Boundaries, — But al- 
though the several enactments we have enumerated have 
been framed on the recital, that there can be no greater 
impediment to improvement than the uncertainty of boun- 
daries, or the intermixture of rights of adjoining proprie- 
tors or occupiers, and that what is the property of several 
will be improved by none, yet they have left the matter 
very much as they found it ; and the first recommendation 
of the Devon Commissioners, and of the Commissioners on 
Bogs in 1810, was the removal of uncertainties of boun- 
daries of contiguous estates or joint ownerships, and the 
apportionment or partition of them, which, without legis- 
lative assistance, from the number of minors and absentees, 
it was impossible to effect. 

§ 193. Townlands and Parish Boundaries, — By the 6 
Geo. IV. c. 99, it was enacted that the Lord Lieutenant 
may appoint surveyors to ascertain and mark out the re- 
puted boundaries of every barony, half barony, town-^ 
land, parish, or other division, or denomination of land 
in Ireland, and that it shall be lawful for such surveyor 
to perambulate the boundaries of the same, for the purpose 
of ascertaining them ; and after they shall have been ascer- 
tained and marked, they shall be deemed the boundaries 
of such townlands, parishes, or other divisions ; and any 
person interested is authorized to appeal to the justices 
of the peace of the county in which the boundary line ob- 
jected to is situated. But nothing in the Act is to affect 

(c) See Domat, C. L. book ii. 
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any boundary of land, with relation to any owner or claim* 
ant of such land or the title thereto. 

§ 194. Where Boundaries are disputed. — In case the 
boundaries are in dispute, and the proprietor refuse to 
settle or ascertain them, he can, under 8 Geo. I. c. 5, only 
be compelled by bill in Chancery, or commission of per- 
ambulation, to fix and settle them. 

§ 195. Boundaries of Bog* — ^Another Statute, 5 Geo. II. 
c. 9, contains analogous provisions with respect to bog 
lands. It enables the . proprietors of any lands contigu- 
ous to any bog, moss, or lough, or ground between the 
flux and reflux of the sea, and desirous to ascertain the 
mears and bounds thereof with the adjoining lands, to 
petition the Court of Chancery against the adjoining 
proprietors, praying that the bounds may be ascertained : 
and on proof of the personal service of copies of such 
petition on the proprietor and tenants in possession, 
thirty days before the time appointed for hearing, the 
Court may appoint a commission to seven or more com- 
missioners, by examination of witnesses, and a jury, to in- 
quire and ascertain the old bounds of the bog, if any such 
exist ; and if not, to lay out such reasonable boundaries 
between the petitioners and the other proprietors, regard 
being had to the length of the profitable land adjoining 
the bog or ground belonging to the several proprietors as 
they shall see fit, and to lay out drains to carry off* the 
water from the bog, if necessary, and to determine the 
length, breadth, and depth, and what part should be done 
by each proprietor, with regard to the benefit he is to 
derive. 

The proceedings of the commissioners being returned to 
the Court of Chancery, the report, if not objected to within 
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thirty days, stands confirmed, and is conclusive on all par- 
ties to the proceedings, and those deriving under them. 

If the proprietor do not, after three months' notice in 
writing, execute his portion of the drain, the otter party 
is authorized to do it, and sue him by civil bill for his 
proportion, not exceeding one-and-sixpence per perch of 
drain, or £10 in the whole for any one year. 

§ 196. Scale of Compensation for, — As a recompense to 
the persons making or contributing to such improvements 
in the way of drains, where they happen to be but te- 
nants for life or years, they or their representatives are 
entitled to hold the improved bog, after the determination 
of their estate, until they have been out of the rents paid 
the following sums, viz. : if, at the time of the return of the 
commission, they be possessed of a term less than seven 
years, until they be paid all they have expended or con- 
tributed ; if they had a term of seven years unexpired, 
until they receive three-fourths of such sum ; but if te- 
nant for one life, by the curtesy, dower, or for a term of 
fourteen years unexpired, then two-thirds ; and if for two 
lives or twenty-one years unexpired, then one-fourth of 
such sum ; but if holding for a term of three lives or 
thirty-one years unexpired, or any greater estate, the 
party is entitled to no payment or allowance in respect 
of such drains, when his estate is determined. 

§ 197. Scope of these Enactments, — ^According to the 
provisions of these several Statutes, where the bounds and 
mears are ascertained, but the fences insufficient, they 
may be made at the joint expense, imder the 9 Will. III. 
c. 7, if the estate was formerly held in joint tenancy; and 
in other and ordinary cases they may, under the provi- 
sions of the 8 Geo. I. c. 5, be made by either party, at the 
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joint expense, after a year's notice; but the Statute con- 
fines the remedy to one shilling per perch, and £10 in the 
total, and prescribes so many particularities in the con- 
struction of the fences that its provisions are perhaps not 
so beneficial as those of the 40 Geo. III., which, though it 
interposes the jurisdiction of a magistrate, and a prelimi- 
nary award, yet gives the redress to the extent of two 
shillings the perch, and does not limit the mode of con- 
struction of the fences. 

However, where the bounds are unascertained or in 
dispute, the only compulsory mode of ascertaining and 
settling them is that given by the 8 Geo. I. c. 5, namely, 
by bill in Chancery and a commission of perambulation, 
or by petition to Chancery under 5 Geo. II. c. 9, where 
the lands are bog or moor lands. 

These several enactments recognise the abstract policy 
of having the boundaries of adjacent properties and farms 
accurately determined and preserved, and more especially 
in the case of waste but improvable lands, in respect of 
which the ascertainment of boundaries is the first step to 
improvement ; and though their machinery for the pur- 
pose of ascertaining disputed boundaries is quite useless 
for ordinary occasions, and even for the making of tem- 
porary fences has been such that the greater part of their 
provisions has become a dead letter, we have thought it 
right to give them in detail, as furnishing a recognition 
of a sound principle of co-operative improvement, the 
working details of which may perhaps be so amended as 
to render them the instruments of substantial benefit to 
the public. The Statute of 40 Geo. III., especially, holds 
out peculiar advantages to tenants at will (by whom, per- 
haps, are intended the ordinary class of yearly tenants), 
enabling them to make proper fences between their hold- 
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ings and those of their neighbours, entirely at their land- 
lord's expense ; and yet we believe an instance can scarcely 
be mentioned of a tenant having ever availed himself of 
its provisions(d) ; and it must be regretted that the privi- 
lege is either so little known or so lightly esteemed. 

§ 198. Criminal Law on the Subject. — To complete our 
view of the Statute law in Ireland respecting mears and 
boundaries, we may, in conclusion, notice certain Acts 
which have for their object the protection of fences from 
injury, and the punishment of persons who maliciously 
destroy them. By the 13 Edw. I. c. 46, it is enacted,, 
that where ditches or hedges are cast down, "and it can- 
not be known by verdict of assize or jury who did cast 
down the ditch or hedge, and men of the next towns will 
not indict such as be guilty of the said deeds, the next 
township adjoining shall be distrained to make up the 
ditch or hedge at their proper costs, and to yield da- 
mages." 

The 9 Geo. IV. c. 55, s. 33, enacts, that if any person 
shall steal, cut, break, or throw down, with intent to steal, 
any live or dead fence, such offender, being convicted 
before two justices, shall, for the first offence, forfeit the 
value of the articles stolen, and also such sum of money, 
not exceeding five pounds, as to the justices shall seem 
meet; and if convicted of a second offence, he shall be 
committed to gaol, and kept to hard labour, for any term 
not exceeding twelve months. The 9 Geo. IV. c. 56, 
8. 23, makes it a criminal offence to destroy maliciously 
any fence whatsoever, even though there should be no 
intent to steal the materials, and provides a similar pu- 
nishment for the first and second offence. 

(rf) See P. Reade (63) Q. 176. 
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The Statute 13 & 14 Vict. c. 102, s. 4, makes very 
similar provisions in respect of this offence of malicious 
damage or destruction of fences. 



CHAPTER XIII. 

REPAIRS. 

§199. Condition of Premises on 202. Potoer of Entry to inspect. 
Letting. 203. Where Landlord should 

200. On whom the Obligation repair. 

to keep in Repair lies. 204. Repair of Cottier Hold- 

201. Rule of Civil Law. ings. 



Sect. 199. Condition of Premises in a Letting. — By the 
Roman civil law and the law of Scotland, the landlord, 
unless it be otherwise expressly agreed, is bound to give 
over the demised premises, houses, buildings, and neces- 
sary offices, to the tenant, in good and tenantable condi- 
tion and repair at the tenant's entry, so as that they 
shall be reasonably fit for the purposes for which they are 
taken ; and it is competent to the tenant to abandon the 
possession if they prove to be otherwise(e). However, 
by the law of England and Ireland, it appears to be now 
settled, after many conflicting decisions on the subject, 
that there is no contract implied by law, on the demise of 
real property, that it is fit for the purposes for which it is 
let ; and the same rule applies in the case of a house, in 
which the law does not imply any warranty or engage- 
ment that it is fit for the purposes of habitation, or per- 
mit the tenant to abandon the possession, or refuse to pay 

(«) See Erskine's iDStitutes, b. ii. tit 6, sect. 39. 
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the rent, in case it prove to be otherwise. Our Courts of 
justice, in so deciding, profess to act on the principle that 
it is better to leave parties in every case to protect their 
interests by proper stipulations ; and that, if they really 
intend a lease to be void by reason of any unfitness in the 
subject for the purpose intended, they should so express 
their meaning. 

§ 200. On whom the Obligation to keep in Repair rests. — 
The obligation to keep in repair the buildings on the de- 
mised premises is usually regulated by express contract. 
In no instance can the landlord, without express contract, 
be directly compelled to repair; and though in England 
it is very usual for the landlord of agricultural tenants to 
build and keep in repair the farm-house and offices, in 
Ireland the more general practice is the reverse. 

§ 201. Rtde of the CivU Law, — The civil law in this 
respect was much more equitable to the tenant than our 
law. The continued capability of enj oyment of the thing 
for the use of which the rent was agreed to be paid was a 
condition precedent to the lessor's right to demand the 
rent. If a house demised for habitation became ruinous 
and uninhabitable, or the use and enjoyment of the pro- 
perty were interfered with by a nuisance which the te- 
nant had no means of abating, he might quit the demised 
premises, and refuse further payment of rent. So if pasture 
land was demised for the purpose of feeding cattle, and 
became wholly unsuitable for the purpose, the landlord 
lost his rent, and the lessee was entitled, by the Roman 
law, to claim payment from the landlord of all reasonable 
expenses incurred by him in extraordinary repairs ren- 
dered necessary for the purpose of sustaining and pre- 
serving the demised premises from a threatened danger ; 
and, according to our law, in the case of an ordinary tenancy 
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of a house from year to year, the tenant is bound only to 
preserve it wind and water-tight, so as to prevent waste 
and decay. In the case of a lease, the law so far recog- 
nises it to be the moral duty of the landlord to repair, in 
the absence of express covenant or contract on the subject, 
that it is said to be competent for the tenant to surrender his 
lease, and abandon the premises, if, subsequently to his 
taking them, they be burned or destroyed, or otherwise 
rendered no longer capable of beneficial occupation, unless 
he has bound himself to pay the rent during the term by 
an unqualified covenant so to do. But i^ on the other 
hand, the tenant has entered into an absolute covenant to 
repair, he is bound to repair, notwithstanding accidental 
fire or tempest ; and if he has in like manner covenanted 
to pay rent during the term, he is bound to do so though 
the premises have been utterly destroyed, and though the 
value of them has passed into the landlord's pocket, in the 
shape of an insurance, and he refuse to rebuild. Lord 
Mansfield is said to have attempted to struggle against 
the hardship of this doctrine. 

§ 202. Power of Entry to inspect. — Where the obligation 
to repair is undertaken by the tenant, in well-drawn leases 
it is commonly agreed that the landlord shall have power 
to enter and inspect the premises, and give notice to repair, 
and in default to be at liberty to make the repairs himself, 
and to recover the expenses as rent by distress. Such a 
power is beneficial to all parties, and, if exercised under 
the sanction of a magistrate's warrant, might, perhaps, be 
usefully annexed as a statutable incident to every covenant 
or agreement to repair. 

§ 203. Where Landlord should repair. — On the other 
hand, where there is no special contract binding the te- 
nant to repair, it is manifestly the interest if not the 

p 
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duty of the landlord to do so ; and in such case, as the 
rent must be taken to be the tenant's return for the bene- 
ficial enjoyment of the premises demised, it would ap- 
pear but just that, if the consideration for the rent fail, its 
payment should be suspended, notwithstanding the ordi-. 
nary covenant to pay it during the term. 

§ 204. Repairing Cottier Holdings. — ^In respect of cot- 
tier tenements, one of the recommendations of the Devon 
Commissioners was, that the obligation of landlords to re- 
pair such holdings should be enforced by law, and that 
no rent should be recoverable in respect of them when this 
duty is neglected ; and further, that a fine should be im- 
posed on parties letting cabins without suitable adjuncts 
necessary to the convenience, decency, and sanitary con- 
dition of the occupant. 

The principle of these suggestions has been applied by 
the Sanitary Board in Dublin, with the greatest effect, to 
the removal of nuisances and the cleansing and improve- 
ment of the dwelling-houses of the poor of the city. 



CHAPTER XIV. 

CULTIVATION. 

§205. LoccdUsageofgoodHus^ 209. Suitable Covenants in re- 
handry in England, sped of, 

206. Usage in Ireland, 210. Remedy for bad Farming 

207. Difficulties in Way of im- inadequate, 

proved System, 2\\, Nuisances arising from 

208. Legislative Assistance in negligent Cultivation, 

what Direction, 



Sect. 205. Local Usage as to good Husbandry, — Every 
tenant is, independent of any express agreement on the 
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subject, under a legal obligation to cultivate his fann in an 
husbandlike manner, according to the course of husbandry- 
recognised and pursued in that part of the country in 
which the premises are situate. In England and Scotland, 
custom has for the most part definitively settled the course 
of good husbandry in almost every county ; but in Ireland, 
until lately, it would be difficult to collect any such gene- 
ral agreement in the course of good husbandry as would . 
amount to an usage binding on a tenant with respect to 
the management of his farm. 

These local usages in England and Scotland generally 
have regard to the raising of crops in such a series or ro- 
tation as not to exhaust the soil by a repetition of several 
of the same kind, and as to the consumption of the pro- 
duce of the hay, straw, and manure on the farm ; but the 
particular mode of cultivation is considered of so much 
importance that it is usually anxiously provided for in 
the terms of the lease, and a specified rotation of cropping 
pointed out. 

§ 206. Usage in Ireland, — In very many parts of Ire- 
land, but more especially in the south and west, the only 
course of husbandry practised has been frequent corn 
crops, with an occasional potato crop between them. In 
other cases it was potatoes succeeded by wheat, the stub- 
ble of which being dug in, they sowed potatoes again 
without manure, and afterwards wheat and oats, and then 
they ploughed or manured, or let it remain fallow one 
year, and so on again(/). But in the northern and eastern 
counties the value of a rotation of crops has been more 
justly appreciated and followed, and flax has become, 
perhaps, the most important member of the series, and it 

(/) See N. Maher (17) Q. 77. 
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has been generally found that less than a four years' course 
is too short to be of much practical utility(5r). 

The mischief of the repetition of white crops, and the im- 
mense value, both directly and indirectly, of green crops, 
is, no doubt, beginning to be sensibly felt ; and we are led 
to hope that in the course of a few years this practice 
shall have received such an universal recognition as to 
amount to a legal usage binding on tenants who are less 
sensible of its importance ; while landlords are beginning 
more generally, by covenants in their leases, and in their 
parol lettings by their influence and control, to insist upon 
an observance of a system which has become essential to 
the well-being of the country. 

§ 207. Difficulties in the Way of improved System, — But 
the diflBculties in the way of a new and improved system 
of agriculture are great. A vast amount of ignorance and 
indolence has yet to be overcome ; a much more perfect 
economy of farm produce, a much greater outlay of te- 
nants' capital and labour, a much more complete system 
of farm buildings and conveniencies, much greater en- 
couragement and security for tenants' improvements, a 
much more feithful observance of covenants, and a more 
ready and effectual redress for their violation, must be 
insured before an improved system of agriculture can be 
expected to be in general operation. 

§ 208. Legislative Assistance intchat Direction, — In this 
respect the Legislature can perhaps do little directly. But 
it can do much in carrying out the judicious policy of the 
present Lord Lieutenant of Ireland (the Earl of Claren- 
don); and by a simple system of instruction presented to 
the tenant farmers through a body of practical instruc- 

(ji) Sir Robert Kane's Industrial Resoaroes, 296. 
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tors of their own grade in life, do more to disseminate 
sound and useful knowledge on the improved methods of 
agriculture, and to encourage its application, than any code 
of laws, however stringent or precise, can ever effect. 

The Legislature can also do much indirectly, by giving 
full effect and operation to such covenants and agreements 
as may appear to be reasonable and beneficial, by not suf- 
fering them to be evaded by mere legal technicalities, and 
by making the enforcement of them easy and cheap. 

§ 209. Suitable Covenants in respect of, — But it is from 
the landed proprietors themselves that the great impulse 
must come ; and though, in the present condition of the 
small farmers, a multiplicity of conditions or covenants as 
to cropping would be ill-judged, still it is extremely de- 
sirable that the spirit of intelligence and improvement 
that is abroad should be made available, and enforced by 
suitable covenants and conditions in leases and agree- 
ments, not to annoy or oppress the tenants, but to make 
known to them the well-considered and deliberate opinions 
of their landlords as distinctly and emphatically as pos- 
sible, and to enable them to train the tenantry into a sys- 
tem of adherence to their mutual contract(A). Human 
nature is too prone to persist in old practices unless 
stringent obligations are imposed, and some tenants will 
consider it a great hardship not to be permitted to have 
two or three white crops in succession(i) ; but all cove- 
nants, or at least such covenants as the Legislature deem 
to be for the public advantage, should, when once deli-^ 
berately entered into, be enforced by much more summary 
sanctions than at present exist. 

(A) See P. Mahony (1087) Q. 11 ; (t) D. Mulcahy (831) Q. 29. 

J. H. Wal8h (991) Q. 16. 

p2 
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§ 210. Remedy for bad Farming inadequate. — The land- 
lord has no remedy for mere neglect or bad farming, how- 
ever injarions, where no flagrant and notorious breach of 
well-known rules is committed; and perhaps it would 
be useless to attempt to carry the law to such an extent, 
because there is no adequate machinery for ascertaining 
the precise practice of each particular district, and the 
exact value of every slight deviation from it ; there is no 
tribunal uniting legal with agricultural qualifications in 
such a manner as to be capable of deciding satisfactorily 
questions relating to husbandry, whether arising under 
the common law or agreement(X;). 

In respect of such, to ascertain and settle what parti- 
cular act, or course of acts, on the tenant's part, would ren- 
der him liable, and the measure of his liability, would 
invite questions as indeterminate, and of as much nicety, 
as fixing the amount of compensation which a tenant 
should receive in respect of what might be called good 
farming. Therefore, whatever may be the abstract justice 
of the principle of giving to the landlord a complete re- 
medy for all deteriorations, the actual law will be found 
to go as far as any machinery it can command will allow, 
in carrying such a principle into effect. But if the tenant- 
right for compensation for all improvements should be 
considered to call for legislation, it would be mere matter 
of justice to attempt to give the landlord a corresponding 
remedy for all deteriorations. 

§ 211. Nidmncea arising fram negligent Cultivation, — 
In France and Denmark a farmer may sue his neighbour 
for neglecting to destroy the weeds on his land at the 
proper season of the year, or he may employ people to do 

(Ar) See article oo Tenant Right, 8 Law Beyiew. 
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it at his neighbour's expense; and in Scotland there are 
severe laws in force for the same purpose(/). It is diffi- 
cult to say what extent of neglect in this respect would 
render a tenant in Ireland obnoxious to the existing law. 
But the evil has arrived at a degree requiring public, if 
not legislative condemnation and interposition. A recent 
tourist has, we fear, too truly described the condition of 
the greater part of a county next adjacent to the metro- 
polis, when he said : '^ With few exceptions, I saw nothing 
but weeds, and dirt, and foulness, and neglect, arrived at 
such a pitch, that it will take years, and almost the fee- 
simple of the land, to make it clean again, and bring it 
into anything like a state of healthy and profitable cul- 
tivation." Let a man be never so careful as to his owii 
&rm, the negligence of his neighbour may cause it to be 
covered with thistles or coltsfoot, which impede the pro- 
per cultivation of his farm, and greatly discourage a pains- 
taking tenant; and against this there is no efficient pro- 
tection, in fact no protection whatever. Lands in such 
a state are a public and wide-spreading nuisance, and 
should be abated accordingly, in a summary manner, on 
complaint made by the party injured, or bythe police(m). 



(I) See Marquis of Westmeath (m) See W. BUcker (62) Q. 26, 

(1088) Q. 16. 27. 
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CHAPTER XV. 

WASTE AND BURNING. 

%2\% Voluntary Waste, . 219. Injurious Effects of Bum- 

213. Permissive Waste, ins System. 

214. Burning Land, Penaity 220. Inaaequacy of Law to 

against. punish, 

215. Summary Jurisdiction of 221. Prevention of the EmL 

Magistrates. 222. Summary Mode of inter- 

216. Distress for Penal Rent, dieting, 

217. Power to enter Land and 223. Review of the Law of 

survey it. Waste. 

218. Review of Burning Acts, 224. Malicious Waste, 



Sect. 212. Voluntary/ Waste, — ^Waste is either voluntary 
or permissive. Voluntary waste most commonly consists 
either in the felling of timber, pulling down of houses, 
opening quarries, coal-mines, or sand-pits, ploughing up 
ancient meadow or pasture for tillage(n), or burning the 
land. For such the landlord may recover damages in an 
action on the case, or, if there be a covenant in the lease 
to deliver up the premises in good condition, may sue 
upon it at his election. 

§ 213. Permissive Waste. — The action for permissive 
waste was given by the Statute of Gloucester, against 
tenants for lives or years; but it would seem to be the 
better opinion, that no such remedy existed against te- 
nants at will ; and the action was abolished by the Statute 
3 & 4 Will. rV. c. 27, and the landlord's remedy restric- 
ted to an action on the case. 

It may be right to mention that as, by the Statute of 

(«) This is not in all cases waste; see 8 Beayan, 854. 



Digitized by VjOOQ IC 



WASTE AND BUBNING. 165 

Gloucester, tenants for lives or years became liable to 
permissive waste, so they became responsible to their 
landlords and neighbours for injury done by accidental 
fire originating in their premises, until the law was al- 
tered in this respect by the 2 Geo. I. c, 5(o). However, 
the Statute does not exonerate a tenant from the obliga- 
tion to rebuild under a covenant to repair, or from the 
consequences of fire arising from negligence, as dis- 
tinguished from pure accident.(jt>). 

§ 214. Burning theLand^ Penalties against. — The most 
familiar kind of waste in Ireland consists in burning the 
land, and in addition to the ordinary remedy by action or 
civil bill, the Legislature has been active in endeavouring 
to discountenance a practice found to be, as the Statute 
(17 Geo. II. c. 10) says, pernicious and destructive of 
good husbandry, and tending to the impoverishment of 
the land. That Statute enacted, that no person holding 
by lease, contract, or demise, or any person deriving un- 
der him, shall burn the soil, or surface of the land, under 
a penalty of forty shillings (increased by 40 Geo. III. 
c. 24, to ten pounds) the Irish acre, to be recoverable by 
the immediate lessor, by civil bill, at the assizes held for 
the county in which the offender usually resides, next after 
the lessor, or his agent, has notice of it, if time will permit ; 
and if the immediate lessor omit to sue, or has consented 
to the burning, the next lessor may do so at the following 
assizes. A later Statute (1 Geo. III. c. 17), finding the 
futility of seeking to enforce such penalties against un- 
dertenants, makes the lessee answerable for their acts, 
and imposes the penalty on him, by whomsoever commit- 



(o) Corresponding with the 6 Anne, ( p) See Lord Courtenay v. Attor- 

c. 81, English. ney.General, 1 Ph. 806. 
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ted, enabling him to recover it over against the real de- 
faulter. 

§ 215. SummaTy Jurisdiction of Magistrates, — The Sta- 
tute 3 Geo. IIL c. 29, finding the remedies already given 
not very efficacious to the landlord, but most burden- 
some and expensive to the tenant, gives summary jurisdic- 
tion to justices of the peace to hear and determine all 
offences against the Burning Acts, and on information on 
oath of the offence of such pernicious burning, to summon 
before them any party accused as being an offender, and 
in default of appearance to issue a warrant for his appre- 
hension, and thereon, or on proof of notice left at the 
usual place of abode of such person, to proceed to inquire 
of the matters complained of, by examination of witnesses, 
and to convict or acquit accordingly ; and if penalty and 
costs of survey be not paid within twenty-four hours, to 
issue their warrant of distress of the goods of the offender, 
if within their jurisdiction, or if removed to any other 
county, on being countersigned by a justice of that other 
county, the warrant may be executed there, and the goods 
appraised and sold; and for want of such distress the 
offender may be imprisoned for three months, or from 
thence to twelve months, by Statute 5 Gfeo. IIL c. 10, in 
proportion to the quantity of land burned. 

This Statute gives a right of appeal to the Court of 
quarter sessions, on giving bail by recognizance, with two 
sureties in double the amount adjudged. 

The Statute 5 Geo. III. c. 10, reciting that the former 
provisions were evaded, makes the conviction available, 
at the election of the party aggrieved, either against the 
lessee or his undertenants or occupiers, no matter by 
whom the offence was committed. 

§ 216. Distress for Pend Rent,— The 17 Geo, II. c. 10, 
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s. 5, also provides that where a tenant has covenanted not 
to burn the soil, under the penalty of an increased rent, 
such rent or penalty may be distrained or sued for as 
rent by civil bill, though exceeding the amount for 
which the jurisdiction in ordinary cases attaches. 

§ 217. Power to enter Land and survey. — It also pro- 
vides that, in order to ascertain the quantity of land 
burned, the landlord and his agents may enter the lands 
and survey them. 

§ 218. Policy of ike Burning Acta, — Such are the en- 
actments of what are called the Burning Acts, a code of 
laws almost peculiar to Ireland, and which, we fear, have 
not worked as efficiently or satisfactorily to either land- 
lord or tenant as might be desired. By the tenants it is 
complained that the Statutes do not (according to the re- 
ceived construction of them at least) distinguish between 
pernicious and ameliorating burning; but it is a very 
questionable and dangerous distinction to admit of, and 
even Courts of Equity will not permit present wast« by 
the removal of bog, though it may be a necessary pre- 
liminary to an intended and future improvement of the 
land, because the proposed improvement may afterwards 
never be followed out. And upon a subject on which 
opinions of competent persons appear not to be quite 
agreed, it would not be altogether without danger to 
countenance a right, the exercise of which is, for the 
most part, found to be injurious. Many, no doubt, state 
that burning is beneficial to exhausted and worn-out 
bog(y), and to deep bogs and coarse, bad lands, which 
cannot, they say, be reclaimed otherwise(r) ; but almost 



(g) See M. Quade (646) Q. 17, J. Beechinon (774) Q. 19; M. Leahy 
20. (649) a 23 ; D. Corr (448) Q. 33 ; 

(r) E. Byrne (666) Q. 76 j Rev. J. Qlapperton (614) Q. 24. 
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all witnesses seem to agree that upland and meadow lands, 
and all light limestone soils, and good lands generally, are 
materially injured, and suffer a great loss of their vege- 
table matter, by the process(«) ; and even those who con- 
sider it useful qualify their assertion by saying that it re- 
quires to be judiciously and carefully done, and under 
the inspection of one who watches the process; that it is 
very liable to be abused, and that, if the tenant gets liberty 
to burn once, he is apt to bum away year after year(<) : 
and as a fertilizer the ashes of the turf have very different 
properties and value according to their composition ; the 
red ashes containing valuable ingredients(u) highly bene-* 
ficial to the soil, while the white ashes are little more than 
clay mixed with lime, and are very moderately useful to 
vegetation. This is one source of the very conflicting 
testimony as to the results of the application of such sub- 
stances as manurc(t;). 

§ 219. Injurious Effects of Burning St/stem. — But per- 
haps the most pernicious result of the practice of burn- 
ing the land is, its tendency to create idleness and indo- 
lence among the people, and sustain a wretched system of 
cultivation, which could not be continued by any other 
process, as it enables the tenant easily to procure his crops 
without the use of manure. He takes two or three white 
crops in succession, and leaves the lands in an utterly ex- 
hausted and impoverished 8tate(t(?) ; and to such an extent 
has this injurious system been carried in the counties 
west of the Shannon, of raising crops without manure or 
lime (which is abundant), by burning the upland soil, 

(t) E. Byme (666) Q. 76 ; C. (u) Sulphnric acid and soda. 

Kenny (485) Q. 10. (o) Sir Robert Kane's Industrial 

(t) Hon. W. Trench (610) Q. 7 ; Resources of Ireland. 

D. Corr (448) Q. 38; J. Clapperton (w) D. Rutledge, 627, Q. 4. 
(614) Q. 24. 



Digitized by VjOOQ IC 



WASTE AND BUBNINO. 169 

that Mr. Gbi£Sth declares that it had caused the value of 
lands in Roscommon to be depreciated to an extent of 
twelve and a half per cent, below the value of lands of the 
same intrinsic quality in Longford and Westmeath ; and 
the condition of the people was in the same degree worse, 
though their rents were considerably lower(«). In some 
parts of Mayo, too, the tenantry were in the habit of burn- 
ing the best land, not only the clay but the sod after- 
wards(y) ; and though the landlords had done their utmost 
to check it, they failed to do so, because the tenants were 
so poor, the farms so small, and the proceedings so ex- 
pensive, that in very few cases were they enabled to en- 
force the penalties(2;). 

§ 220. Inadequacy of Law to punish it. — The stringent 
provisions of the several Acts imposing £10 an acre pe- 
nalty in respect of lands when burned, are manifestly of no 
value where the tena|;its are unable to pay it ; and the land 
is ruined, and the costs of a prosecution, if attempted, are 
very con8iderable(«). On the other hand, an injunction 
from the Court of Chancery, if it can be obtained in time, 
may, no doubt, prevent the mischief, but it is a tribunal 
too far distant, and requiring too much previous consulta- 
tion, to anticipate or overtake the threatened evil, and its 
expense is disproportioned to the circumstances of the 
great majority of the cases that occur. 

§ 221. Prevention of the Evil, — It is manifestly better 
for all parties to prevent the mischief than to seek to re- 
dress it after it has occurred by vindictive penalties ; and 
a local tribunal alone appears competent to exercise such 



(ar) See App«idix to Devon Re- G. Clendining (468) Q. 10 ; J. H. 

port. Burke (538) Q. 8. 

(y) G. Clendenning (468) Q. 9. (a) D. Rutledge, 527, Q.4, stated 

(z) A. G. Lambert (1064) Q. 59 ; to have been £20 to each side. 
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a jurisdiction, with that degree of promptitude and eco- 
nomy that renders it accessible and useful. 

§ 222. Summary Mode of interdicting, — In Scotland such 
injuries to the land as this, and other instances of waste 
and mis-labouring of the farm, dilapidation, over-crop- 
ping, destroying fences, cutting timber, taking down 
houses, &c., may be prevented by the interdict or injunc- 
tion of the sheriff, granted on petition, in a summary 
manner, at a very trifling expense(5) ; and the very pre- 
sence of this salutary and ready check has had the effect 
of rendering its exercise seldom called for(c). 

The assistant barrister of the county is not a perma- 
nently resident judge, such as the sheriff in Scotland, al- 
ways on the spot to entertain applications of a pressing 
nature, such as the staying of waste; and it would appear 
to be desirable, instead of requiring two magistrates to 
exercise the powers of vindictive justice conferred by the 
Burning Acts, and the imposition of such serious penal- 
ties and forfeitures of liberty, that any neighbouring jus- 
tice of the peace should be empowered, on information on 
oath of a threatened or intended violation of the law, or 
breach of contracts and covenants, such as the law may 
consider of sufiicient public importance to take under its 
protection, to issue an injunction or interdict to prevent 
the act being done, which, if granted, might be enforced 
by the police, and be just as efficacious as if granted by 
the Court of Chancery(rf). It would be more speedy 
and effectual, and would save the tenant the penalty and 
costs. It would be granted on very much the same evi- 
dence on which the Chancery injunction issues, and it 

(6) See 1 Bell on Leases, 821; G. 6, and 6; W. H. Roche (932) Q. 

Robertson (294) Q. 76, 77, 78, 79. 13 ; A. Fitzmaurice (968) Q. 63; and 

(0 G. Robertson (294) Q. 79. see § 224. 
(d) «ee D. Rutledge, 527, Q, 4, 
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might be made to continue till removed by order of the 
assistant barrister, on satisfactory evidence that no such 
attempt was in contemplation, or that it was warranted by 
the consent of competent parties. 

The present system is severe and apparently unjust, in 
visiting upon the absent and perhaps innocent lessee the 
acts of his undertenants. Althougli it is consistent with 
our ordinary notions of justice that every man shall be 
answerable civilly for the acts of his agent or his under- 
tenant, it is contrary to all systems of jurisprudence that 
he should be answerable criminally ; but the very nature 
of the enactments of the Burning Acts, and the facility 
of evasion which they presented, rendered, perhaps, ne- 
cessary this anomalous provision, that both the lessee and 
the undertenant should be included in the punishment : 
still we cannot help thinking that the policy of any mea- 
sure must be questionable that needs to be effectuated by 
means that are intrinsically unjust. 

§ 223. Review of the Law of Waste. — The doctrines of 
our law, as to what constitutes waste, have been latterly 
very generally condemned as mischievous and absurd. 
One of its principles, is that the tenant cannot change 
the nature of the thing demised, though the alteration be 
for the greater profit of the lessor; thus he cannot con- 
vert a corn mill into a fulling mill without being guilty 
of waste. So if he change the course of husbandry, by 
converting meadow into arable land, or into an orch- 
ard or hop-garden, it is waste ; though if he let arable 
land lie fallow and unmanured, and run wild with weeds 
and thorns, this is not waste, ' but ill husbandry. And 
the Court of Chancery, which is now almost exclusively 
the instrument of carrying out these principles, is blamed, 
for, in many cases, staying and interfering with the 
judicious expenditure of capital in manifest improve- 
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ments. This, may, no doubt, sometimes occur ; but, on 
the other hand, it would be a dangerous doctrine to sanc- 
tion, that, in order to give free scope to the energy and 
enterprise of tenants, they were to be at liberty to open 
and work quarries, plough up ancient meadow land, pull 
down houses, with the prospective purpose of future im- 
provement, which might never take place. Courts of 
Equity, we are disposed to think, have not been so much 
to blame in acting on the safe principle, that they will 
not sanction a present positive and certain injury to be 
done on the faith of future possible but uncertain improve- 
ment ; and we think that no public tribunal could properly 
act upon any other principle. If a ipaterial alteration in 
the nature and character of the demised premises becomes 
expedient, it is but right that it should be the subject- 
matter of a distinct understanding and agreement between 
the landlord and his tenant; and that the latter shall not 
of his own mere motion, and for any problematical advan- 
tage, be at liberty to convert premises suitable and con- 
stituted for one particular purpose to another and different 
purpose, however more advantageous it may appear to be 
to the lessor. If any legislative interference be necessary 
in this respect, it would seem to us to be rather in the di- 
rection of enabling landlords, when they happen to be 
partial owners, to exercise a more unfettered discretion in 
respect of the letting of lands, and a relaxation of the or- 
dinary restrictions requiring them to make their tenants 
impeachable of all waste. The law should give the par- 
tial owner greater powers of consenting to alterations in 
the course of husbandry or the user of the premises, the 
opening and working of mines and quarries of stone or 
Kme, the digging of clay for bricks, tiles, pottery, and 
earthenware, and of turf for manufiEUSturing purposes, 
than be at present enjoys. 
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§ 224. Maliciovs Wctste andTrespass. — Kindred with the 
doctrine of waste is that of the destruction of timber trees 
a.nd saplings, shrubs and underwood, which the Statute 
9 Greo. IV. c. 56, s. 20 (analogous to the English Statute 
7 & 8 Geo. IV. c. 30), punishes as a transportable felony, 
if the value exceed £5 ; but if under that value, the ofc 
fence is punishable by a justice of the peace, on summary 
conviction, by imprisonment for any period not exceed- 
ing twelve months. The same Statute (s. 24) punishes 
as guilty of a misdemeanour all pertons possessed of 
houses or other buildings under lease or agreement, or 
for a term of years, demolishing, wasting, or destroying 
the same, unless for improvement or beneficial alteration 
therein, or severing any fixture appurtenant thereto, and 
which in due course of occupation ought not to be se- 
vered ; and all persons knowingly aiding, abetting, and 
assisting in same, or knowingly purchasing or contracting 
for the materials,' fixtures, &c., of same. And when sus- 
picion is entertained of intent to demolish, waste, or de- 
stroy any house, &c., on oath of the owner, a magistrate 
may give notice to the parties not to proceed without 
his license ; and this notice is to be served on every per- 
son suspected, or affixed on the principal door or entrance 
of the house ; and in case the party proceeds notwith- 
standing, he may be apprehended and imprisoned until 
he give security not to proceed, and to repair the damage 
done ; and having given such security by recognizance, 
with two sufficient sureties, to repair the damage in six 
weeks, may proceed in the repairs, alterations, or im- 
provements(6). 

The Statute lastly provides, that in case of persons com- 

(e) See sects. 24, 25, 26, 27. 
Q2 
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mitting damage to property in cases not otherwise pro- 
vided for, they may be compelled by any justice of the 
peace to pay compensation, not exceeding £5, to the party 
grieved, if known, and if not paid, to be imprisoned, with 
or without hard labour, for any period not exceedixig two 
months, unless paid sooner(/). But the Act is expressly 
declared not to extend to any case where the party tres- 
passes under a reasonable supposition of right to commit 
the act complained of, and in cases in which, in hunting, 
fishing, or pursuit of game, a party not wilfully or mali- 
ciously commits a trespass, but leaves it to be punished 
as before the Act. 

Another Statute passed at die same time (9 Geo. IV. 
c. 55, ss. 31f 32), enacts, that stealing or cutting, break- 
ing, rooting up, or otherwise damaging with intent to 
steal trees, saplings, shrubs, or underwood, growing in 
parks, pleasure-grounds, gardens, orchards, or ground ad* 
joining or belonging to dwelling-houses, exceeding £1 in 
value, or elsewhere exceeding £5, shall be punishable as 
larceny ; but a summary jurisdiction is given to magis- 
trates in case of trees, wheresoever growing, of the value 
of one sbilUng at the least. 

(/) Sect. 37. . 
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CHAPTER XVI. 

ASSIGNMENTS AND ASSICNEGS. 

§225. All Leases assignable un- Covenant against 

less otherwise provided. 232. Repeal of, 

226. Delectus PersowB of Lmo 233. Assignments and SubUates 

of Scotland, contrary to Covenant 

227. Liability of Assignee, rendered void, 

228. Evasion of just Liabilities* 234^ Assignees bound by Cove- 

229. Danger of unrestricted nant. 

Assignability, ' 235. Extent of the Remedy, 

230. Law of Scotland prefer- 236. Assignment by Operation 

able. of Law. 

231. Subletting Aets where ne 237. Assignment by WiS, 



Sect. 225. Leaaeg assignable unless otherwise promdecL — 
The law of England and Ireland considers all leases as*- 
signable, and that, without express agreement to the co«k- 
trarj, the landlord is not supposed to exercise thai d^k&r 
tusperscfncB which prdiiibits a tenant giving over the farm 
to one of less capital or skill than himflel£ 

§ 226; Delectus Personce in Scotland,— The law of Soot- 
land, osi the contrary, and the civil law (unless in freehold 
leases, and perhaps in respect of very long terms of yeais)^ 
does consider that the landlord has selected his tenant 
from a special regard to his solvency and skill; and an 
assignment without the consent of the landlord, though 
it iacurs no forfeiture of the lease^ can trans£sr no rights 
to the assignee(^). 

On the other hand, the right of assignment^ when it 
does exist in Scotland^ is followed by more extensive 

(s} Erakine's InstitatM, book iL m. 6, met. $1, 
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consequences than it is here, for it is in fact a right of 
renunciation of the obKgations of the lease. The power 
of assignment in this country would have the same legal 
effect, but for the invariable covenant contained in every 
lease, on behalf of the lessee, to pay rent during the term, 
from which his assignment does not exonerate him ; and 
hence the value and necessity of such a covenant, that, 
though it cannot altogether prevent, yet is a considerable 
check on the lease being assigned to a succession of paupers. 

§ 227. Liability of Assignee^ — ^As to the personal liabi- 
lity of the mere assignee to the landlord, it continues only 
80 long as the .party continues to fulfil that character. 
The Statute 11 Anne, c. 2, s. 4, makes a provision (pecu- 
liar to Ireland), that assignees shall be liable to all the 
covenants whereunto the lessees were liable by virtue of 
the lease, and consequently enables the lessor to main- 
tain an action for a breach of covenant committed by the 
assignee during his enjoyment of the property, although 
he may have parted with his whole interest in the lease 
before action brought. The necessity for this enactment 
is very doubtful, as it has been held in England, where no 
analogous Statute exists, that the assignee of a lease is by 
the common law amenable for a breach of covenant com- 
mitted during his enjoyment of the demised premises, 
though the action has not been commenced until after 
the estate has been transferred by the assignee to another 
person. 

§ 228. Evasion of jiLst LiabiliHea. — As the rent, by the 
common law, is not due until the last moment of the gale- 
day, it is competent for an assignee of a lease under seal, 
having occupied and enjoyed the premises until the 28th 
day of September, to assign over the lease on the evening 
of that day, and thereby evade the payment of all and 
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every portion of the rent that had been accruing due 
since the 25th of March preceding. If the holding were 
under an agreement not under seal, it would be compe- 
tent for the proprietor to recover his rent, or a propor- 
tionate part of it, for the use and occupation of the pre^- 
mises by the assignee ; but when the lease is under seal, 
the great anomaly arises, that the lessor is in a worse 
condition for the recovery of his rent, than if the letting 
were by parol. This state of the law is not merely open 
to abuse^ but is in point of fact constantly resorted to as a 
means of effecting gross extortion and injustice ; and an 
assignee having it in his power, on the last day of the 
half-year, to shift his responsibility on a pauper, is often- 
times enabled to reduce his landlord to the necessity of 
submitting to the most unreasonable terms. If the law 
i^ould permit the right of unlimited assignment, it ought 
at least to provide, that the assignee shall be responsible 
for the rent, or a rateable portion of it, so long as he con- 
tinues in actual occupation ; and that, if he chooses to em* 
barrass his landlord with a pauper substitute, he should 
at least discharge his own responsibilities, so far as they 
have been actually incurred(A). 

§ 229. Danger of unrestricted Assignability, — The un- 
restricted assignability of leases, without the assent of the 
landlord, is a subject for grave consideration, and very 
much tends to endanger the prevalence and security of 
long leases. A proprietor deals with a tenant of probity 
and solvency, on the faith of which he grants a long lease, 
and so long as the tenant or his estate is forthcoming and 
tangible, the rent may be secure and the covenants ob- 
served ; but when, in the progress of time, the tenant 

(A) See Earl MoantcaaheT (800) Q. 32. 
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dies, and his property becomes scattered among his de- 
scendants, or is made the subject of settlement, and can 
no longer be followed, the landlord or his representative 
has to deal with a succession of transitory assignees, who 
come and go as they please, are strangers to the proprie- 
tor, and, so far from being restrained by any legal respon- 
sibility from consigning his property to the tender mer- 
cies of a pauper, are induced, by the present state of the 
law, to avail themselves of this oppressive power, in order 
to extort unjust advantages, and to relieve themselves of 
engagemenjjs they have deliberately incurred. 

It is true, if the rent is not paid, the law enables the 
landlord to recover his premises by ejectment, but only 
after the loss of generally two years' rent and taxes, the 
costs of an action, and the damage of wasted lands and 
dilapidated houses. And even if the rent should be paid, 
the inconvenience of an undesirable tenant foisted upon 
an estate or a neighbourhood is one that is too frequently 
felt, and cannot be over-estimated. 

§ 230. Law of Scotland preferable, — The civil law and 
the law of Scotland on this subject (and indeed upon 
almost every other matter connected with the relation of 
landlord and tenant, in which it differs from the law of 
England) appears to be more just and convenient, ena- 
bling the landlord to repudiate, as a tenant, anybody but 
the tenant of his own special choice, and his legitimate 
representatives ; and, on the other hand, requiring that, 
when he does elect to receive a substitute, the original 
lessee shall be exonerated altogether. 

§ 231. Subletting Acts, — In Ireland the Legislature has 
interfered to some extent, by what are called the Sublet* 
ting Acts, the first of which (7 Geo. IV. c. 29) intro- 
duced the law of Scotland and the civil law, to the extent 
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of declaring that leases made after the 1st of June, 1826, 
unless for ninety-nine years, or lives or years renewable 
for ever, should not be assignable without express consent ; 
and that, in case the tenant attempted to assign, the in- 
strument should be wholly null and void. 

§ 232. Repeal of first Act — This provision of the Sta- 
tute was made the subject of violent agitation, and shortly 
afterwards repealed, and the remaining provisions re- 
enacted, by the Statute 2 Will. IV. c. 17. We are bound 
to say that, whatever may have been the propriety of the 
repeal of the first Subletting Act, the manner of doing 
so was precipitate and inconsiderate ; for many landlords, 
relying upon the faith of the then existing provision, 
omitted to introduce into their leases the ordinary prohi- 
bitory clauses or covenants against assigning and sublet- 
ting, and, now that the Statute is repealed, are without 
any protection whatever in this respect, by Statute or by 
contract(i). This remark applies to leases made in the 
interval between the Ist June, 1826, and 1st May, 1832. 

§ 233. Assignments and Subleases contrary to Covenant 
rendered void. — The remaining provisions of the ^first 
Subletting Act, 7 Geo. IV. c. 29, as to leases prior to 
1st June, 1826 (since re-enacted as to all leases generally, 
by the second Subletting Act, 2 Will. IV. c. 17), enacted, 
that where the lease contains a clause against assigning 
or subletting, no act of the landlord shall be deemed to 
be a waiver of the condition, unless he assent to the par- 
ticular transaction in writing ; and every such assignment 
or instrument of subletting shall be wholly null and void : 
and that the waiver of any one breach shall not be con- 

(t) See Earl Mountcashel (800) Q. 93. 



Digitized by VjOOQ IC 



1 80 ASSIGNMENTS AND ASSIGNEES. 

sidered, according ^to the rule of law laid down in the case 
called Dumpor's case, a waiver of the condition. 

§ 234. Assignees bound by Covenant — The latter Act 
also provides that the assignee, by operation of law, of a 
lease containing covenants against assigning or subletting, 
shall be bound by thena. 

§ 235. Extent of the Remedy, — Thus it appears that all 
lessees, unless restricted by covenant, may assign or sublet 
at their pleasure, the Statute only coming in aid of actual 
covenants and conditions introduced into the lease against 
subletting, and therefore affording no assistance to pre- 
vent subletting or assigning by tenant from year to year 
without a lease ; and the consequence is, that such a te- 
nant may assign or sublet as he pleases, and the landlord's 
only remedy is an ejectment on a six months' notice to 
quit, which is, at best, a tardy and inadequate redress(A). 

But where there is a covenant against subletting or 
assigning, the operation of the Acts is to render the sub- 
lease or assignment void, unless sanctioned by the con- 
sent, in writing, of the lessor ; and also to relax or alter 
the rule of law, that a single or partial dispensation with 
the condition was a total waiver of it. But otherwise the 
object of the Statute was (as explained by Lord Melbourne 
on its introduction, 18th March, 1831) to leave all leases 
to the ordinary rule of law as -to assignments and sub- 
letting. 

§ 236. Assignments by Operation of Law The Statute 

makes no provision against assignments by operation of 
law, or under execution, or in bankruptcy or insolvency, 
although the original intention of the framer of the Bill, 

(A) See R. Tighe (6) Q, 68. 
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as expressed by Lord Melbourne in Parliament, was to do 
SO ; and as the Act now stands, a tenant may, notwith- 
standing his covenant to the contrary, effect a collusive 
assignmentby suffering a judgment to be recovered against 
him, and the property may be sold to the execution cre- 
ditor, at a nominal purchase-money. However, this cfise 
does so rarely happen in practice, that it perhaps n^ay 
safely be left to the operation of the ordinary law, that 
holds such assignments valid until proved to be effected 
by fraud. The Statute, however, does impose the same 
obligations and restrictions on such an assignee as the ori- 
ginal lessee was subject to. 

§ 237. Assignment by Will, — There is another class of 
assignments not dealt with by the present Act, though 
precluded by the former one, that is, the distribution of 
the property in the lease by will among several. The 
former Act prohibited a tenant bound by covenant not 
to assign or sublet from devising his lease to more than 
one, but did not interfere with the course of descent un- 
der the Statute of Distributions ; but the framers of the 
present Act, on reflection, or yielding to a very strong 
pressure, deemed this too violent an interference with the 
rights of property. Lord Plunket (then Lord Chancellor 
of Ireland) stated, that it was still competent for parties 
to make provision against such subdivision by covenants 
and conditions. But it is, perhaps, open to considerable 
question, how far such a covenant would be effectual to 
control the Statute of Distributions(Z) ; and the greatest 
possible mischief arises from the minute subdivision which 
frequently takes place of a small farm among the family 
of the tenant upon his death, under the operation of the 

(0 See P. Mahony (1087) Q. 18, 2Q. 
B 
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Statute of Distributions, or of his will ; and this from no 
want of foresight on the part of the proprietor, who has 
endeavoured to provide against it by express covenant. 
We by no means intend to convey, that such covenants 
should not be effectual to 'prevent this subdivision ; but 
the matter is considered to be doubtful ; and we think 
that such covenants, which are undoubtedly reasonable 
arid just, would derive very considerable support by at 
declaratory enactment giving them a legislative sanction. 



CHAPTER XVII. 

SUBLETTING AND SUBDIVISION OF LAND. 

§238. Provisions of Subletting 246. Mischief of, 

Acts. 247. Suggested Amendments 
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Sect. 238. Provisions of Subletting Acts. — In noticing the 
provisions of the Statutes against assignments(w), we have, 
by anticipation, already stated most of the provisions of 
the same Statutes as to subletting. The present Act does 
not interfere with subletting where there is no covenant 

(m) See sects. 233-236. 
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or agreement to the contrary, and does not deal with the 
case of tena'nts from year to year or at will ; but where 
there is a covenant, it treats the subleases made contrary 
thereto as null and void, and deprives the middleman of 
his right of suing for his rent. 

§ 239. Evils of Subletting, — According to the civil law 
and the law of Scotland there was not the same objection 
to a lessee subletting as there was to his assigning, be- 
cause the principal tenant was not thereby changed(w). 
But the peculiar position of many parts of Ireland, with 
its surface cut up into minute portions too small for com- 
fortable or decent subsistence, and overrun with a squalid 
and pauper population, accustomed to the horrors of 
periodical famine and permanent wretchedness, and op- 
pressed by a hard and necessitous body of middlemen 
landlords, who were mere traders in the land, preventing 
the accumulation of capital and agricultural improvement 
or social amelioration, called imperatively for legislative 
interference(o) ; and the tendency of the Subletting Acts, 
so far as they go, has been certainly beneficial, and calcu- 
lated to foster the growth of a substantial yeomanry in 
the place of the wretched peasantry who have for a cen- 
tury occasioned so much embarrassment to every humane 
and enlightened legislator. 

§ 240. System of Middlemen. — At the same time the 
tendency of the Acts was to discourage the system of 
middlemen, which, introduced partly, perhaps, by the 
penal laws, and partly by the great body of absentee pro- 
prietors in whose hands the soil was vested, has been ge- 
nerally considered to be the bane of Ireland. As a class they 



(n) £r8kine*8 Institates, b. 2, tit. (o) See G. G. Otway (12) Q. 48 ; 

6, sect 83. Hon. W. Trench (510) Q. 40. 
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have been found most mischievously to interfere between 
the proprietor and the occupier of the soil, disturbing the 
harmony and simplicity of the relation, frequently be- 
longing to the heartless class of commercial landlords 
trading in the poverty of Ireland, bidding at Chancery 
auctions for the properties of embarrassed proprietors, and 
afterwards exacting exorbitant rents from the imfortunate 
occupier with the utmost cruelty and rapacity (p). The 
undertenants were in such case invariably paupers of the 
worst description, holding a portion of coarse land, giv- 
ing all their labour for their rent, which, when the middle- 
man's interest was put under receivership, they were 
utterly unable to pay in money. These rents were higher, 
were sooner called for, and more rigidly exacted, in pro- 
portion as the middleman descended in the scale of so- 
ciety, and approximated to the degree of the peasant. 

The unfortunate undertenant was also exposed to the 
annoyance of several claims for his rent, and often obliged 
to pay it more than once; and instances are stated of a 
tenant's cattle being impounded by five several claimants 
within the course often or fifteen days(g'). 

It is true that landlords sometimes found in middlemen 
a salutary link in the chain connecting the lord of the 
soil with the humblest occupier, who co-operated with 
him in maintaining order and .good understanding be- 
tween them(r) ; and the large landed proprietors, in Ar- 
thur Young's time, perhaps naturally, excused their adop. 
tion of the system from the impossibility of their dealing 
with a numerous tenantry neither rich nor punctual, and 

(/)) G. Heenan (647) Q. 78 ; Hon. (9) W. Ford (1094) Q. 2 ; D. J. 

W. Trench (610) Q. 24; J. M. Wilson (626) Q. 7. 

Holme (667) Q. 84 j N. Maher (r) See C. K. O'Hani (866) Q. 

(17) Q. 101; Rev. M. Doggan 28. 
(608) Q. 9. 
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finding in the middleman a sort of agent who collected 
the rents and guaranteed a certain sum regularly paid, 
in consideration of a profit rent which was not always 
punctually or satisfactorily received by him. 

But the almost universal feeling of proprietors has 
taken a contrary course in latter years in Ireland, as 
formerly in England and Scotland, and France, where the 
system of middlemen, or allowing a tenant to relet at a 
profit, had worn out in proportion as these countries had 
become more improved; and Irish proprietors are' now 
thoroughly sensible of the evil of permitting any third 
party to interpose between the owner and the occupier 
of the soil, whose intervention abstracted from the profits 
of both, and materially impeded the improvement of the 
land ; and this feeling has done more to check the sys- 
tem of subletting than any enactments could possibly do. 

§ 240a. Effects of Subletting Act — In respect of sublet- 
ting, the effect of the Act is, as we have said, to render any 
sublease made contrary to a covenant void, and to de- 
prive the middleman so making it of all the remedies of 
a landlord for the recovery of his rent. 

The Statute 2 Will. IV. c. 17, declares that the tenant 
subletting without consent, contrary to his covenant, shall 
have no remedy for the rent or the occupation of the land. 

§ 241. Exemption of Occupier from double Charge. — It 
has also gone a step further, and copied to some extent the 
law of Scotland, by declaring that a landlord consenting 
to a sublease shall not recover from the subtenant any 
rent which the latter may have previously paid to his own 
immediate landlord, the middleman ; but the head land^ 
lord, on failure of payment of his rent by his tenant, is 
entitled to give notice to the subtenant requiring him to 

b2 
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pay his rent to him, and thenceforth he becomes entitled 
to demand and enforce it. It would appear but reasonable 
that the inferior tenant should be as far as possible re- 
lieved against the multiplied claims of several ranks of 
landlords, and not be involved in the state of their ac^ 
counts with each other, or visited with the defaults of 
any intermediate person ; and this may be done without 
injustice when the superior landlord has consented to the 
tenant constituting himself a landlord, and any payments 
made' to the latter should be a full acquittance to the sub- 
tenant. 

§ 242. Remedy where double Dutreea made. — On the 
other hand, where the sublease is made without the con- 
sent of the head landlord, and, through the default of the 
middleman, the occupying tenant is compelled to pay his 
rent twice over, which is one of the most common evils of 
the system of middlemen, he should have abundant re- 
dress against his immediate landlord, whose legal duty it 
was to have kept him harmless from such a demand. 
The law does give a right of action on the case in the 
superior Courts, in respect of this damnification ; and the 
56 Geo. III. c. 88, s. 16, provides that where the en- 
tire rent due by the occupying tenant has been paid or 
satisfied to his immediate landlord, and, in consequence 
of the fraud or neglect of the latter to pay the head rent 
due to the superior landlord, the lands shall be distrained 
for such rent, or* the tenant obliged to pay in order to 
avoid such distress, the occupying tenant may recover 
the costs and damages sustained by him by action in the 
superior Courts or (being less than £50) by civil bill, and 
the costs and damages so recovered may be tendered in 
payment of accruing rent, or recovered by execution ; and 
where the tenant proceeds by civil bill he i9 entitled, 
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without further proof of special damage, to £10 per cent, 
on the amount paid. This provision of the Statute ap- 
pears to be little acted upon, and does scarcely more than 
extend the civil bill jurisdiction to £50, Irish, in respect 
of such injuries. The set-off of head rent paid under com- 
pulsion was already recognised by our common law, 
though not, perhaps, the attendant damages and costs. 

§ 243, Set-off of, Head Rent. — But neither the Statute 
nor the common law allow the undertenant voluntarily 
to undertake the payment of head rent or any other 
charge. Even money expended on repairs which the 
landlord was bound to make, unless, perhaps, essential to 
the preservation of the property, the tenant cannot, with- 
out special agreement, make a set-off in any action for 
the rent. 

Recent Statutes have made certain payments by the 
tenants, such as instalments of drainage debentures, re- 
ceipts for poor rate, Ac, valid discharges of the rent pro 
tanto; but no other debt or security, even a bill of ex- 
change taken for the rent, though not dishonoured, can- 
not be recognised as a satisfaction of the rent, or a set-off, 
so as to prevent a distress, unless by special agreement 
that it shall operate in suspension of the right. This 
arises from considering a demand for rent to be of i^o 
high a nature that it can only be satisfied by actual pay- 
ment, or some specialty or security under seal. It would, 
perhaps, be more just and reasonable to admit the right 
to set-off every fair demand of the tenant against the 
rent, both in the superior and inferior Courts(«). But 
though it might not be expedient to permit an under- 
tenant to intermeddle with his immediate landlord's en- 

(0 See W. S. Crawftna (81) Q, 41. 
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gagements with the head landlord, or interpose to pay 
his debts, it might be worthy of consideration, whether 
the principle of law already recognised, namely, that 
payments made of necessity, and for the preservation 
of the estate, are valid discharges of the rent due to the 
immediate middleman, should not be extended in its 
application to cases where more than one gale of head 
rent is due, and be deemed a case of necessity and urgency, 
such as to entitle the undertenant, of his own mere mo- 
tion, to undertake it. 

§ 244. Remedies of Middleman where Head Rent in Ar- 
rear, — There are some who would propose that, where a 
middleman's own reni is in arrear, he should be altoge- 
ther disqualified from enforcing his profit rent firom the 
undertenant, and that he should produce the landlord's re- 
ceipt as part of his case for the recovery of his rent. This 
would, perhaps, operate with undue severity, as, all rent 
being paid out of the produce of the soil, which comes 
primarily into the hands of the occupying tenant, it is 
not unreasonable that he should provide the means of 
liquidating the head rent; but, having done so, and the 
middleman having neglected to discharge his paramount 
duty, it might reasonably afford the occupying tenant a 
fair ground of withholding his rent and resisting its pay- 
ment, that the last preceding gale of the head rent was 
unpaid, and was impending over the tenant's head. 

§ 245. DifficiJZy of Enf(yrcement of C(yi)enard8 against, — 
But the object of these enactments intended to come in aid 
of the lessee's own express contract and covenant, would 
appear to be very much advanced, if some easy means 
were provided of enabling the landlord simply to enforce 
the agreement that the parties have made among them- 
selves. They generally endeavour to provide against the 
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evil by covenants with penalties of additional rent in case 
of violation, or conditions declaring the lease void. Jhese* 
covenants and conditions are^almost universally sought to 
be enforced by action in the superior Courts, it being con- 
sidered doubtful how far the civil bill Court has jurisdic- 
tion to entertain actions in respect of them, being founded 
on penalties(^). But the evil is one requiring an imme- 
diate and local remedy, and there should rest no doubt as 
to the jurisdiction of the Assistant Barrister's Court to 
enforce these conditions and covenants, whether penal or 
otherwise, within certain limits(a). However, as to the 
suitability of ejectments on the title for the assistant bar- 
rister's Court, upon other grounds than the breach of con- 
ditions relating to husbandry, we are disposed to enter- 
tain doubts, which we will have occasion hereafter to ex- 
press when considering the remedy of ejectment. 

But the enforcement of penal covenants in any Court 
is found to be a matter of extreme difficulty where the' 
amount of damages is unascertained and depending on 
the will of a jury, for there has been hitherto a strong 
repugnance among jurors to find adequate damages; and 
a more effectual way of preventing the evil has been found 
to be by inserting conditions of forfeiture on proof of the 
fact of subletting, in which case there is no discretion 
with the jury^ who must find, under the direction of the 
Judge, that in point of law, if the evidence be believed, 
an absolute forfeiture has taken place(t7). 

The chief difficulty to be encountered in enforcing 
such covenants and conditions is that of affording legal 
proof of the fact of subletting, whatever may be the moral 



(0 But see H. Baldwin (IS) Q. (u) See R. Tighe (6) Q. 56. 

3S, 42 ; B. Tighe (6) Q. 67, 62. (o) See P. Mahony (1087) Q. 11. 



Digitized by VjOOQ IC 



190 SUBLETTIHG AHB SUBBIYISION OF LAHD. 

certainty of its existence ; for subdivision may take place 
l)y letting persons into possession of the land without any 
transaction that actually amounts to subletting ; and though 
strangers have come upon the land, it may be impossible 
to ascertain in what character they come, whether as dairy- 
men or as nominal labourers, caretakers, or servants, but in 
reality as tenants(ti7) ; and a landlord has been defeated, 
though proving that new occupants had been introduced, 
and that the county cess was paid by three persons in se- 
parate parts, not being able to establish that an actual sub- 
letting took place(^). In another case a landlord succeeded 
in recovering the possession of a farm of fourteen acres, 
let at £1 28. the acre, at a cost of £220 ; the difficulties of 
proving legally, notorious and palpable facts, being such 
as to enable a litigious sublessee, who was fairly warned 
previously to his coming upon the land of the intention 
to enforce the covenant, to hold the proprietor at bay 
for a couple of years, and involve him in the expense of two 
trials at the assizes, and two contested motions on tech- 
nical points raised at those trials, utterly beside the merits 
of the case, leaving him ultimately to recover damages 
against a pauper(y). 

§ 246. Mischief of. — Such difficulties as these are suf- 
ficient to encourage a reckless tenant to set his cojvenant 
and the law at defiance, as they afibrd him a sure immu- 
nity and an undisturbed possession for a course of two or 
three years ; and, as we have already observed, this state 
of the law forms the most formidable impediment to the 
granting of leases(2). 



(w) Captain Bolton (849) Q. 41, 42. 48 ; J. Clendining (468) Q. 26. 

48 ; P. Mahony (1037) Q. 16. (z) D. Leahy (.741) Q. 48; P. Ma- 

(«) See T. Ware (786) Q 89. hony (1037) Q. 17 ; and see § 24. 
(y) See Captain Bolton (849) Q. 
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§ 247. Sfuggested Amendment of. — It has been sug- 
gested, that the most tangible form of condition against 
subletting is that preventing the building of houses, and 
that this gives the most practical protection to the land- 
lord, as the worst that can happen is the introduction 
of one or two persons into the occupation, while it 
leaves no means of increasing the population by an addi- 
tional family, without committing a tangible forfeiture 
of the lease. 

But, on the other hand, if such conditions and cove- 
nants were universal, they might unduly interfere with 
bond fide improvements, and prevent the erection of ad- 
ditional and necessary farm buildings and out-offices, and 
would be wholly inapplicable to town buildings. Yet, 
though the law cannot, the landlord can distinguish be- 
tween a tenant likely to improve and one likely to make 
his alleged improvements the pretext of subdividing his 
farm; and the introduction or omission of such covenants 
may safely be left to his discretion. And if such cove- 
nants w^re introduced in respect of buildings on farms, 
and power provided of interdicting their erection with- 
out consent, the remedy would appear to go as far towards 
redressing the evil as human legislation well can. 

§ 248. Satisfactory Evidence of Subletting, — The diffi- 
culty of proving what can only be known to the tenant 
in the case of subletting, namely, the nature and charac- 
ter of the transaction, should be satisfied hy prima fade 
proof sufficient to raise a fair presumption, guch as would 
bring home moral conviction to the mind of a reasonable 
man ; and the onus of rebutting and displacing that pre- 
sumption should rest with the tenant, who has full and 
exclusive knowledge of the real nature of the transac- 
tion. It should be sufficient to prove that strangers had 
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been introduced as residents on the farm, until the te- 
nant showed in what capacity they are employed or en- 
gaged. 

§ 249. Tendency checked by Poor Laws. — The tendency 
to sublet was formerly, no doubt, sanctioned by the pro- 
prietors themselves, when the franchise was annexed to 
the forty-shilling freehold. But, as has been observed in 
other countries, and of France and Switzerland, the in- 
clination of proprietors in fee to subdivide, however small 
their interest, has always been found less than that of the 
intermediate tenant(a) ; and so we have found in Ireland 
that the chief impulse to the system of subletting arose 
from the misconduct of the middlemen, who found the 
system answered their own immediate interests, and were 
either too ignorant to foresee, or too selfish to regard its 
future consequences. The system seldom prevailed where 
the head landlord had not parted with all control over his 
property ; and it owed its prevalence to the indifference 
or the cupidity of thQ middlemen, into whose hands the 
uncontrolled management of the estates of the country, for 
the most part, had passed ; for a very considerable portion 
of the landed property in Ireland, especially that of the 
absentees, had been let, on leases for lives renewable for 
ever, to tenants who relet and subdivided at their pleasure. 
The ownership of the estate was vested in one person, 
and the management of it in another; the owner did not 
possess the slightest control over it ; and however he 
might have disapproved of the proceedings of the mid^ 
dleman, who cut up his property into slips, covered it with 
mud cabins, and multiplied around him an idle, wretched 
population, he could not effectually interfere. This, we 

(a) See J. Jagoe (27) Q. 108. 
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believe, has caused many an Irish landlord to absent him* 
self from his property, and retire from his post, rather than 
remain the helpless spectator of the gradual progress of a 
system which should end in the ruin of his property, but 
which he had no power to check: and many an Irish 
absentee may have been more unfortunate than culpable ; 
their ancestors or themselves having perhaps, inadvertently, 
parted with those powers which are indispensable to the 
proper management of landed property, though, no doubt. 
In doing so, having committed a capital error. 

But so long as the interest of the middleman lay in sub- 
letting and subdividing the land, and increasing a popu- 
lation around him, to whom he might set his conacre 
land at exorbitant profit, and take in exchange their 
labour during the busy season of the year, at a nominal 
value, the law was inefficacious, and the Subletting Act 
virtually a dead letter; but now that the unfortunate 
cottier-tenant is no longer a profitable commodity, but on 
the contrary, that the law imposes upon the occupiers of 
the soil the legal obligation of supporting the population 
which multiplies on their farms, there has been at length 
found a most effectual method of putting an end to the 
pernicious system of subdividing the land. The Poor 
Law has made the interest of the occupying middleman 
to coincide with the intentions of the Legislature and with 
the interest of the proprietor ; and no tenant now will 
permit the erection of a cabin, if he does not happen to 
require the labour of the cottier(i). 

§ 251. Danger of going too far, — In attempting to 
abate the evil of subletting, the Legislature should be 

(6) See these results very nearly Quarterly Review, vol. xxxviii. p. 
foretold in the language we have used, 81. 
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careful not to impede the progress of valuable improve- 
ments. For example, the subdivision of mountain land 
is sometimes found to be useful and necessary(c), and the 
operation of the Subletting Acts might interfere materially 
with the erection of buildings in cities and tawns. Indeed 
the tendency of modern times, and the responsibilities 
imposed by the Poor Laws, has produced such a revul- 
sion of feeling on this subject, that it requires certainly 
no additional impetus, and perhaps, if not checked 
may induce evils of equal magnitude in a contrary di- 
rection. 

§ 252. Adequacy of moderate Farms to support Popu- 
lation, — Although all intelligent persons are agreed that 
six-acre tenants are unable to make what are called 
permanent improvements, yet the range of farms of be- 
tween twelve acres and six acres, according to the qua- 
lity of the land, the skill and industry of the tenant, and 
the conveniencies for good farming, has been generally 
stated to be adequate to the support of a tenant and his 
family of five persons(d). In the year 1841, the number 
of farms from one to three acres was, in Ulster, 100,817; in 
Connaught, 99,918 ; Munster, 57,028 ; and Leinster, 
49,152 ; and the average size of farms, in Leinster, 29 
acres; Munster, 2 S acres ; Ulster, 14*5; Connaught 14-3. 
The great majority of farms in Ireland were under fifteen 
acres ; and the average magnitude of farms in the north 
and west only half that of the southern and eastern pro- 
vinces(e). The lands in Ireland in cultivation were thir- 
teen and a half millions of acres, and those capable of 



(c) SeeD. O'ConneU (1119) Q. (e) Sir Robert Kaae*8 IndnstriAl 

22. Resources, 305. 

{d) See W. Sherrard (32) Q. 61, 70. 
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cultivation four and a half millions more, making in all 
eighteen millions of acres ; which, with their agricultural 
families rated at 974,188, would have left seventeen sta- 
tute acres, on the average, available for each family, and 
amply sufficient to sustain them paying full rent(/). 
So that there did then evidently exist ample means of 
location for the entire agricultural population ; and there 
was on the whole no necessity for resorting to any ex- 
traordinary means of getting rid of them by consoli- 
dating farms ; and indeed it is matter of mathematical 
calculation, that if the English system of large farms of 
500 acres were adopted in Ireland, with an agricultural 
population of five and a half millions, employment wouH 
only remain for 720,000, and the remaining four and 
a half millions would be thrown on the world(^). Large 
£uin cultivation is suitable to a country possessing a thin 
and scattered population, or having extensive manufac- 
turing employment sufficient to absorb the surplus in- 
habitants, circumstances which do not yet exist in Ire- 
land, where there happens to be a large population wholly 
dependent on the land for subsistence, and where fully 
two-thirds of the inhabitants must either receive that 
support or die of starvation, or be maintained in idleness, 
from a tax on the earnings of the industrious classes, or 
removed to the colonies at an expense which, if judici- 
ously applied at home, would enable them to support 
themselves and their families in comfort and indepen. 
dence(A). 

§ 252. Population not excessive. — Although the small- 
ness of the farms in Ulster, and the comfort of the in- 
habitants, may not be a fair argument against extensive 



Zi 



Sir Robert Kane, 812. (A) Sir Bobert Kane, p. 308. 

) lb. p. 812. 
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farms, the land not being generally the onlj means of 
subsistence of the farmer, yet we fear that the consoli- 
dation and enlargement of farms has been carried so far 
that it requires no legislative assistance, but rather, per- 
haps, a legislative check, and that the notion that the 
population was excessive is being disproved, with serious 
consequences to the future welfare of Ireland. 

§ 253. Recent Diminutum of Farms. — According to 
Captain Larcom*s Report to the Lord Lieutenant of Ire- 
land in 1850, it appears that, by the abandonment and 
consolidation of farms, the number of farms decreased from 
1847 to 1848 to the extent of 71,137, and from 1848 to 
1849, by 46,041 additional ; showing in the latter year a 
pause in the process of consolidation. In the cottier class 
the total reduction in 1849 was 2846, against 18,185 in 
1848. In the second class, of holders of farms of one to five 
acres, the reduction in 1848 was 24,147, and in 1849, 
13,585. In the third class, of tenants of from five to fiftewi 
acres, the reduction in 1848 was 28,379> and in 1849, 
24,08 1. And in the fourth class, of holders of from fifteen 
to thirty acres, the decrease was» in 1848, 4274; and in 
1849 it rose to 6984. And in the last class, of those 
above thirty acres, the decrease in 1848 was 3670, and 
in 1849 it was 1455. 
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Sect. 254. Conacre System. — We cannot pass away from 
the subject of subletting without noticing a practice some- 
what analogous to it, that has hitherto prevailed most 
extensively in Ireland, namely, of letting portions of the 
land for dne or more crops, generally an half or quarter 
acre, sometimes called conacre, and sometimes quarter 
land or rood land. Something like it is said to have 
existed in Lancashire and Cornwall, where land was let 
at 2s, the perch with manure(i). 

§ 255. Legal Consequences, — It was formerly ques- 
tioned(A;) whether this conacre letting constituted a te- 
nancy, but it has since been determined, both by the 
Court of Exchequer and Queen's Bench, that it consti- 
tuted but an easement or license to use the land for a 

(t) P. Bead (58) Q. 281. (Jk) See H. Kemmis (2) Q« 86. 

S2 
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particular purpose, and that the sum agreed to be paid 
was in the nature of compensation^ and not of rent. 

§ 256. Effect of Deciswna on, — It has even recently 
been considered an embarrassing subject in other re- 
spects ; for example, as to whether it involved a right of 
lien or detention of the crop, and a consequent right of 
sale» in default of payment of this compensation(0. Many 
of the assistant barristers considered that there was no 
right of detention, and that the tenant had a right to re- 
move the crop without payment, and leave the owner of 
the soil to his remedy on the contract at law(m). This 
contract is seldom or never regulated by a written instru- 
ment, and in the absence of any precise and local usage 
or agreement to the contrary, we would be inclined to 
consider this to be the more correct opinion. Howeveri 
an usage did exist in many localities of withholding the 
crop till the compensation was paid, and until a civil bill 
decree and sale under an execution could be had(») ; and 
one assistant barrister seems to have held that the right 
of lien involved the right of sale(o). But the majority 
of the assistant barristers having adopted the view that 
seems most consonant with legal principle, namely, that 
the contract neither involved a right of detention nor 
it right of sale, the effect of their decisions has been to 
check the continuance of the system, or rather to pre* 
vent the poorer tenants from getting conacre who had 
no money to pay down beforehand, and, perhaps^ to 
throw the imfortunate conacre tenant into the hands of 
small coimtry speculators, who take the lands out of 



(OH. Baldwin (18)0. 3; W. IX (n) T. Jonw (3) Q. 2S» 31 ; A.& 

Freeman (4) Q. 19. Husaey (277) Q. 62 ; N. Ifahor (17) 

(m) H. Baldwin (18) Q. 87 ? N. Q. 148. 

P. O'Goimtn (16) Q. 89, 42, 43, 46. (o) R. Tigbe (6) Q, 70. 
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which the labourer is turned, and sell him the potato at 
an exorbitant p*ofit(j!>). 

§ 257. Rent of Conacre. — The general price of con- 
acre land was from £6 to £8, for land worth about £1 
or £1 10«. per acre ; and for lands and manure as high 
as £12 or £14 per acre(9) ; but the rent was most usu- 
ally paid in labour, and labour of the worst descrip- 
tion, and the conacre tenant was subject to ^o taxes(r) ; 
and the owner of the land having no security for his rent 
in the event of a failure of the crop, the rent, when paid, 
included a sort of insurance to cover risk of insolvent 
years. In some parts of Connemara the usage was more 
favourable to. the tenant ; he paid no rent, but planted 
his potatoes in well-manured ground, and gave half the 
produce to the landiord(«). 

§ 258. Effect rather than Cause of Wretcheehese of Pea- 
eantry. — Such was the Irish system of conacre, con- 
demned by many as one of the greatest evils of Ireland. 
However, it will be found to be rather an immediate effect 
than a primary cause of the wretched condition of the 
labouring classes, although, like most social effects, it re- 
appeared as an efficient cause of other evils, and specu- 
lative improvidence and idleness. Where the population 
waa so poor, and the demand for agricultural labour so 
insuffieient and unsteady, and the payment so unremu*' 
nerating, it is difficult to see how those who could not go 
to market to buy food for money could subsi&rl, unless 
permitted to raijse food for themselves in some such way 
as this; and although it was open to many grave ob- 

(p) R. fieere (4&) Q. 190 ; IX H. Eancaid (tl) a a& 

KeUy (431) Q. 64 ; J. Keofe (830) (r) N. Kftbor (17) Q. 189. 

Q. 72. («) J. Jagoe (27) Q. 173. 

(9)N. Maher (17) Q. 124; J. 
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jections, y«t until a better state of things could be estab* 
lished, and a regular labour-market and money- wages pro- 
vided, the system could scarcely be dispensed with, being 
not only essential to the comfort(^), but the very exist* 
ence of a large portion of the smaller holders, who de- 
pended on the better class of farmers being able to ma* 
nure the land, and give them the accommodation of 
it(u) ; and until the circumstances of the country shall 
have enabled all parties to do away with this wretched 
system, perhaps the efforts of the Legislature might be 
more usefully directed towards putting the recovery of 
the rent or compensation on a more satisfactory footing, 
than prematurely interposing to prevent a system which, 
however evil in itself, is a necessary acompaniment, and 
perhaps an alleviation, of a state of society wholly dis- 
organized and abnormal(t?)* 

§ 259. Summary Jurisdiction over, — We have alreadj^ 
said, that the state of the law, as declared by the assistant 
barristers, namely, that the contract of conacre implied 
neither a right of detention nor of sale, has checked its 
being entered into without pre-payment. It might be 
beneficial to the labouring class, if greater confidence 
could be attached to such contracts, and if the right of 
detention and sale, in proper cases of reasonable appre- 
hension of fraud or insolvency, were given by law, and 
if, according to the recommendation of the Devon Com- 
mission, a summary jurisdiction were given magistrates 
at petty sessions, to decide disputes in respect of it when 
n.ot exceeding half an acre(t(7). 

(0 Devon Report, 84. (v) See D. H. Kelly (431) Q. 66. 

(«) See K Byrne (666) Q. 77 ; (w) Report, p. 86 ; N. Maher (17) 

Rev. P. Kefly (807) Q. 66 ; W. O. Q. 162 ; E. Byrne (666) Q. 79 j N. 

BriBooe (899) Q. 82 ; D. H. KeUy P. O'Gorman (16) Q. 48. 
(481) Q. 66 ; G. Shegog (827) Q. 86. 
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§ 260. Reliance on Conacre diminishes, — The succes- 
sive failures of the potato crop for several years past has, 
no doubt, vastly diminished the anxiety and demand for 
conacre land, but it remains to be seen whether the re- 
establishment of the potato in its former health and 
abundance will bring back the same dependence upon 
its support. It would be rash to expect it to be wholly 
discarded, notwithstanding its uncertainty, and the dis- 
astrous consequences of depending upon it as the staple 
food of the people ; but we trust the severe lesson of 
latter years will have prepared us for laying the founda- 
tion of a better state of things in a more steady and ex« 
tensive market for labour, and a desire for more substantial 
food. 

§ 261. Advantages of Allotment System. — The great 
body of the proprietors in Ireland have lately turned 
their attention to the English allotment system, as a pre- 
ferable mode of accommodating the agricultural labour- 
ers to the Irish conacre system. Wherever the allot- 
ment system is practicable and safe, it appears certainly 
to be preferable to the conacre, because the tenant gets a 
more permanent interest in the land than the conacre 
tenant, who has no interest beyond taking as much out 
of the crop as he can, and accordingly cannot be expected 
to cultivate it so well as the farmer himself would ; and the 
allotment system would have another important advan- 
tage, namely, in emancipating the cottier tenant from 
the tyranny and extortion of the small farmers, who used 
to exact the most extravagant rents for the wretched ho- 
vels in which the peasant was doomed to drag out hia 
dreary existence. The conacre system with the poor 
cottier tenant, not only extorted every farthing of money 
that he had, but generally managed to keep him in deH 
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and in absolute dependence upon the farmer. He re- 
ceived no money for his labour, but gave so many days* 
work for the rent of his cabin and plot of ground. The 
labour was taken from him at the time of the year when 
it, was most valuable, and during the rest of the year he 
was provided with none, and, having no money, was ad- 
vanced meal or potatoes by the farmer, at exorbitant 
prices, to be worked off in labour with the rent, and so 
long as the small middlemen farmers could exact these 
large rents from the unfortunate labouring cottiers, they 
suffered the annoyance of having them in the midst of 
their farms ; but the moment they ceased to be profitable, 
they were turned off the land, and became the first in- 
mates of the poor-house and victims of the hospital(^). 

§ 262, Desire of Proprietors to improve Condition of 
Labourers, — The operation of the poor law has had a salu- 
tary effect, in giving the proprietor a more direct interest 
in the condition of the cottier or labouring portion of the 
population, which was previously, perhaps, too much ne- 
glected. They are earnestly anxious to improve their con- 
dition, and to render them and their labour as indepen- 
dent as possible. There are, however, difficulties in the 
way, of a formidable nature, arising from the jealousy and 
the interest of the small farmers being opposed to the cot* 
tier tenants being made independent, or placedimmediately 
under the proprietor instead of under their own dominion. 
But where old leases are not in the way, it would appear 
that much good may be done by the proprietors where it 
is practicable, providing the labourers with cottages and 
a small portion of land, say half or a quarter acre, for 9k 
garden and potatoes, and so rendering them independent of 

(a?) See J. H. Porter, Appendix No. LTI. to Devon Report j leQ D. 
O'CJonneU (H19) Q. 22. 
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the conacre, and giving useful and profitable occupation 
for themselves and their families while they can get no 
employment elsewhere(y). 

§ 263. How this may be accomplished. — In all future 
lettings, stipulations might perhaps be beneficially made 
with the farmer that he should keep the houses of his cot- 
tier tenants in proper order, and that to each there should 
be attached a garden of sufficient size to afford at least 
vegetables to the cottier's family (2). Where an estate is 
under , lease, and the owner is but tenant for life, power 
might be given him to contract with the lessees for the 
surrender of portions of land for allotments for the cot- 
tier tenants on their respective holdings, and to charge 
the compensation paid on the inheritance. Where the far- 
mers are yearly tenants, this might be done by the sim- 
ple exercise of the proprietor's influence ; and perhaps a 
general enactment would be advisable, restricting the let- 
ting of cottages without suitable yards and conveniencies 
attached(a). 

§ 264. More efficient Control over CoUiera necessary. — 
But in any such plan it would be necessary to have some 
more efficient control over the labourer or cottier tenant, 
incase of misconduct, than there at present exists, because 
that such holdings become tenancies from year to year, 
and cannot be determined without a six months' notice 
to quit. In the case of a good tenant, it would scarcely be 
the landlord's interest to turn him out ; but a bad tenant 
will withhold possession and abuse the property, and the 
landlord loses two years' rent and time in trying to get 
rid of him(&). 

(y) L. Disney (1036) Q. 86, 39, worth (178) Q. 39. 

41; F. Davis (946) Q. 16 ; T. R. (a) SeeW. S. Crawford (38) Q. 

Sarsfield (738)0. 67. 33. 

(2) See A. Sampson's Report on (6) L. Disney (1036) Q. 38, 89 ; 

the Ck>llien of the Manor of Wal- J. £. Macartney (740) Q. 28. 
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§ 265. Better Classification of Tenants, — If there were 
a proper classification of occupiers, and suitable means 
provided for exercising a due control over them, it would 
be a great encouragement to the proprietors and farmers 
to put them into better houses. But in Ireland there are 
virtually but two classes ; the one the large tenants hold- 
ing by lease, and the other the smaller tenants, who live 
by the profits of their farms, and hold from year to year ; 
but the law neither recognises nor makes any provision 
for a third class, which consequently wants its distinctive 
position in society, and its defined rights and duties, 
namely, the labouring cottiers, who hire themselves out 
by the 4^y, and should not have more than a garden as 
an allotment attached to their houses ; and, both for their 
own sake and that of society, should not hold but from 
week to week, or month to month, according to agree- 
ment, as it is by their weekly earnings that they must 
subsist and pay their rents. If the law clearly defined and 
distinguished this class in their suitable grade in society, 
they would lose nothing of their actual independence, but 
would gain considerably in the encouragement it would 
offer to proprietors to build tenements suitable for their 
accommodation, and prevent in many cases the clearance 
of estates covered with small and insolvent farmers, by 
locating them in hamlets, as labourers, where their labour 
might be required. Landlords are discouraged from build- 
ing cottages for the accommodation of the labouring class 
in rural districts, as the law now stands, and while a six 
months' notice to quit is necessary to their dispossession. 
On the other hand, the law operates injuriously towards 
an honest labourer, who, not having the power to surren- 
der his holding without a six months' notice to quit, can- 
not remove from place to place, according as the demand 
for his labour requires. 
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§ 266. Summary Remedies in respect of CoUier Tenants. 
— To obviate this dliBSculty, it has been very generally, 
and, as appears to us, judiciously suggested, that some sum- 
mary means should be provided of recovering possession, 
in case o£ nonpayment of the rent, misapplication of the 
dwelling-house, or subdivision or mismanagement of the 
allotment of cottier tenants contrary to agreement, and 
a summary and timely mode of preventing injuries of 
this nature, and of determining the holding in all cases. 
For this purpose similar jurisdiction might be given to 
justices at petty sessions in rural districts, as in town hold- 
ings, and as in England under the allotment system(c). 
It would prevent the occurrence of many evils incident 
to the present system, besides encouraging those who are 
desirous of promoting ^he comfort of the labouring class 
to make further efforts to do so. 

§ 267. English Enclosure Ad, — In England, under the 
Enclosure Act, 2 & 3 Will. IV. c. 42, which gave the com- 
missioners power, in cases of enclosures by Act of Parlia- 
ment, to let them in small portions for the benefit of the , 
industrious cottagers, it is provided that if the rent be in 
arrear for four weeks, or if, at the end of any year of occu- 
pation, it is the opinion of the vestry that the land has 
not been duly cultivated, the churchwardens-may, with 
the consent of the vestry, summon the holders to quit the 
occupation within one week after the notice ; and if they 
refuse when required, or if any other person shall unlaw- 
fully enter, the churchwardens may exhibit a complaint 
before two justices of the peace, who may summon them 
to appear, and determine the complaint, and, if they find 

(c) A. Furlong (667) % 41 ; L. ney (740) Q.. 27; J. Forsyth (99) 
DIaoey (1036) Q. 41 ; J. K Maeart- Q. 107. 
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it true, by warrant may cause possession to be delivered 
to the churchwardens. 

The Statute 1 & 2 Vict. c. 74, in England, gives sum- 
mary jurisdiction to justices, against tenants at a rent not 
exceeding £20, and overholding. 

The Statute 8 & 9 Vict. c. 118, in England called the 
General Enclosure Act, gives power to the commissioners 
to appropriate portions of land enclosed for gardens to the 
poor, not exceeding a quarter of an acre ; and if the rent be 
in arrear forty days, or if at any time during the tenancy, 
being not less than three n\onths after its commencement, 
it appears to the allotment commissioners that the occu- 
pier of such gtfrden has not d^nlj observed the terms and 
conditions of his tenancy, they may serve or post a notice 
determining the tenancy at the expiration of one month 
after such notice, the commissioners or the incoming te- 
nant paying to the outgoing tenant a fair recompense 
in money for any crops (not prohibited by the terms of 
the tenancy) which may be growing in such gardens, or 
any benefit accruing from the manuring of such garden 
to the incoming tenant, to be settled by two justices of the 
peace, who shall stay the execution of the warrant imtil 
paid or secured to their satisfaction. The Statute gives 
the same remedy for recovery of the possession as the 
1 & 2 Vict. c. 74, in case the tenant refuse to quit. 

§ 268. Small Tenements in Scotland. — In Scotland the 
Statute of 1 & 2 Vict. c. 119, gives a summary mode of 
ejectment in cases where houses or heritable property are 
let for a period less than a year, and at a rent not exceed- 
ing £30 per annum. A petition and complaint is pre- 
sented to the sheriff, served on the tenant, who appears 
personally, and states verbally his answer to the petition ; 
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and if his answers are deemQd insufficient, judgment of 
removal is pronounced against him, not subject to review, 
unless the sheriff sees fit to allow the answers to be com- 
mitted to writing, and lodged and proved, when the case 
is removeable to the Superior Court by suspension ; but 
if the defence cannot be immediately verified, security 
for violent profits must be given. 

§ 269. Necessity for Rural Districts in Ireland. — The 
principle of these Statutes appears to be simple, and ca- 
pable of ready application to the case of cottier allotments 
in Ireland, and, therefore, deserving the serious consider- 
ation of the Legislature. It has been already adopted so 
far as tenements in cities and corporate towns, let for pe- 
riods not exceeding one month, and in respect of which, 
by 11 & 12 Vict, c.28, s. 16, a justice of the peace is 
given jurisdiction by summons, to require and give over 
the possession ; but the enactment has not been as yet ex- 
tended to rural districts. 
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CHAPTER XIX. 

COVENAKTS AND COBSITIOBS. 

• 

§270. Usual Covenants in should inoolve Forfei- 

Leases* ture of Lease* 

271 • Commutation of Condi-' 277* Constructive Waiver of 

tions of Service, ^c. Conditions. 

272. Advantage of Observance 278. More summon/ Remedies 

ofreasoTuwle Covenants, for Breach of 

273. IneMcacy of Covenants. 279* Evil of special Pleading 

274. Injurious Consequences of in Covenant. 

275. Inadequacy of Landlords* 280. Locality of Venue in Ac- 

Remedies for, tions, 

276. Violation of Covenants 281. Inhilnting Breaches of 



Sect. 270. Usiuxl Covenants itiLeaaes, — The most ordinary 
covenants in well-framed leases are for the payment of rent, 
not to sublet or alienate without consent^ not to till more 
than a prescribed portion of the land in any one year, to 
observe a certain course or rotation of cropping, to culti- 
vate in a husbandlike manner, to consume the manure and 
straw on the farm, to reside on the premises, to keep them 
in good repair and tenantable order, not to burn the land, 
and not to build without permission any dwelling-house 
on the farm. To many of these covenants are annexed 
conditions of re-entry and forfeiture of the lease, and 
also the power of distress for nonpayment of the rent. 
Covenants to pay rent are sometimes improperly omitted, 
which enables the lease to be assigned to a succession of 
beggars ; while, on the other hand, the conditions of re- 
entry and distress on nonpayment of rent are uniformly 
introduced without any adequate necessity, according to 
a custom handed down to us, when it was doubtful whe- 
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ther such powers were necessarily incident to certain 
instruments. 

It has been suggested(e), and, as appears to us, judici- 
ously, that the ordinary clauses inserted in every lease 
should be constituted legal obligations flowing from the 
mere contract of tenancy, without any express stipulation ; 
thus wholly dispensing with the necessity of using either 
a short statutable form or the tedious common forms to 
express what the law itself would import. The Statutes 
prescribing these short symbolical forms have not been 
very generally approved of or acted upon, because trivial 
deviation from their exact terms was (however erro- 
neously) supposed to endanger their efficacy. 

§ 271. Commutation of Conditions of Service. — Certain 
covenants and conditions, remnants of the feudal system, 
such as thirlage, the presentation fat hens, the grinding 
com at the lord's mill, and the performance of certain 
services and suits, are still inserted in leases, and might 
suitably be discontinued. An Act passed in Scotland in 
1799 (39 Geo. III. c. 55), enabled all proprietors to com- 
mute the right to such services by an annual payment. 
So the Renewable Leasehold Act in Ireland (1849) ena- 
bled a lessee or under-lessee to require exceptions or 
reservations, or covenants contained in the lease, inter- 
fering with the proper cultivation of the lands, to be 
commuted by a payment added to the rent. 

§ 272. Advantage of reasonable Covenants* — Although 
a multiplicity of covenants as to cultivation, in the present 
state of agriculture, might not be expedient, still the land- 
lord has a perfect right to name reasonable covenants and 



(«) See Mr. Longfield^s Report on . Legislative Measures as to Contracts 
respecting Land. 

T 2 
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conditions, not to incumber or embarrass the tenant, but 
to make the landlord's wishes known as emphatically as 
possible, and to enable him to train the tenant into a 
system of adherence to their mutual contract ; and when 
once these conditions are acceded to, they ought to be 
faithfully observed and strictly enforced(/). 

The keeping of reasonable covenants as to cultiva- 
tiouj and as to the preservation of buildings and fences, 
or improvements, in good and tenantable condition, are 
not only for the advantage of the landlord, but also for 
that of the tenant himself and the community; and the 
infraction of them with impunity is an injury to all 
partie8(^). 

§ 273. Inefflcacy of Covenants, — As we have already 
seen, the very general and too well-founded complaint has 
been that covenants in leases are for the most part a dead 
letter, that a most shameless disregard of covenants pre- 
vails throughout the lower class of tenantry, and that co- 
venants are practically of little use where the tenant is 
not very solvent, and attempts to enforce them are seldom 
made by the landlord, as bringing an action against a pau- 
per would only be entailing on himself costs and expenses 
which can never be recovered, or, if paid, the landlord 
might be ruining a man already in a half pauperized^ 
8tate(A) ; and the result of any such action is a matter of 
too much uncertainty, as juries are not very ready to find 
verdicts against tenants on penal covenants or forfeiture 
conditions, and the legal difficulties of doing what is called 
in Ireland ** breaking a lease" are almost insurmountable, 
so that in fact the obstacles in the way of enforcing such 

(/) P. Mahony (1087) Q. 1 1. (A) Vide ante, sect. 24 ; R F. Stan- 

{g) J. Leahy (683) Q. 7 ; Earl ders (960) Q. 16. 
Mountcashel (800) Q. 80. 
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covenants in leases are such, that attempts afe very rarely 
made to do so, though it is perfectly notorious that they 
are set at defiance every day(t) ; so that the present re- 
medy for enforcing the observance of proper covenants 
and contracts, as to the cultivation of the soil and the pre-^ 
servation of the property leased, is not only precarious 
and expensive, but futile. 

§ 274. Injurious Coneeguencesof, — The injurious conse* 
quences of this defective state of the law do not merely end 
in the destruction of the landlord's property, the mismanage* 
ment of the farm, and the ultimate impoverishment of the 
tenant, and the impeding the introduction of an improved 
system of agriculture, without which the landed interests 
cannot hope to bear up against the competition of foreign 
produce, but it necessarily prevents landlords making 
leases of their property^ and retards the establishment of 
a substantial and independent yeomanry, of which Ire* 
land stands so eminently in need. It degrades the tone of 
public morality, and, instead of cultivating the bonafide$ 
reipMiccestabilita8f and the noble spirit of reliance upon 
honest industry and steady perseverance, gives scope for a 
system of falsehood and deceit, and legal chicanery and 
litigation. 

§ 275. Inadequacy of Landlord^ Remedies for, -^Vex- 
haps there is no observation more current among intelligent 
members of the legal profession, than that, notwithstand- 
ing all the profuse and elaborate legislation on the sub* 
ject of landlord and tenant, there is no member of the 
community that has so many rights and so few reme^es 
as a landlord ; or, as perhaps it would more correctly be 
stated, who has so many legal, and so few effectual 

(t) J. Carnegie (763) Q. 34 ; M. S. Bromi (488) Q. 22 ; J. Leahy (688) 
Q. 6. 
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remedies. A right without a remedy is contrary to the 
theory of our law, but a remedy that is tedious, expensive, 
and hedged round with technicalities, is worse than none. 

No person has suggested that it would be wise to en- 
large the rights of landlords ; but every consideration of 
good policy, expediency, and honesty, seems to demand 
that something should be done to simplify the law, and 
give the landlord a more summary and less expensive re- 
medy in cases of breach of covenants in the lease, and to 
enable him to take more prompt and effectual measures 
for the preservation of his property and the prevention of 
irreparable injury to it. The more simplicity and the less 
diflSculty the law of landlord and tenant is beset with, the 
better for all parties ; for the defeat of the landlord on 
technical objections beside the merits of the case, only 
exasperates him, and makes it ultimately the worse for 
the tenant(^'). So also every facility, in the way of ex- 
pedition and economy, should be given for recovering 
possession from the occupier on the breach of reasonable 
covenants, such as the Legislature may consider of public 
importance to have observed and enforced, upon breach 
of which the right of retaking possession should be se- 
cured, leaving the breach of other covenants of a private 
nature, or of a less useful character (such as a preservation 
of game, &c.), to be redressed by the ordinary remedies of 
the law. 

§ 276. Violation of Covenant should involve a Forfeiture 
of Lease, — It is impossible for any man of moral sense to 
say that it is not just and right that, if the conditions on 
which leases are entered into be violated, the contract it- 
self should be considered at an end(^), and that the breach 

0) J.J. Waddy <981) Q. 41. 

(A) See A. Furlong (667) Q. 41 ; J. Leahy (683) Q. 11. 
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of any one of the covenants of a lease should not properly 
be made to involve the forfeiture of the lease itself, and 
all rights and advantages acquired in respect of it If a 
tenant will not pay his rent, if he will dilapidate or mis- 
use his farm-house or his farm, if he will alienate and 
subdivide it contrary to his covenant and the consent of 
the proprietor, his lease should be forfeited, and the 
speediest means of ejecting him should be given, instead 
of enabling him, by the technicalities of the law, to per- 
petuate and aggravate the injury. 

§ 277. ConHructive Waiver of Condition8.^^Th6 absurd 
and unintelligible rule, that a single or temporary dis-* 
pensation of a condition, perhaps by an inadvertent re- 
ceipt of rent, amounts to a total and perpetual abrogation 
or abandonment of it, should no longer disgrace our 
code of law. The Subletting Acts have already put an 
end to it in one considerable department of the law of 
covenants; and the enactment might judiciously be ex- 
tended to all. The law of constructive waiver of cove- 
nants and conditions generally should be modified and 
curtailed. 

§ 278. More eummary Remedies for Breach of — But, 
above all, the remedies on penal covenants and con- 
ditions of forfeiture of leases for breaches of the rules of 
good husbandry, should be promptly adjudicated upon 
by local tribunals. The necessity of bringing ejectments 
and actions of covenant in the superior Courts on sub- 
. lelting clauses(Z), in respect of small holdings of trifling 
value, is attended with such expense and delay, that it is 
complained of as amounting to a total prohibition ; for the 
ordinary class of tenants never pay the costs, whatever 

(/) See ante, sect. 246, «nd £. Tickell (9) Q. 55. 
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they may be, but go into gaol and take the benefit of 
the Insolvent Debtors* Act, so that the landlord has to 
bear his own costs, lose his rent for a couple of years, and 
get back his land wasted and destroyed(}?i). 

§ 279. Evil of Special Pleading in Covenant, — The ex- 
pense and difficulty of such proceedings in the superior 
Courts is greatly enhanced by the rules of special pleads 
ing in actions of covenant, and the necessity for a very 
long, intricate, and technical deduction of title, in order to 
establish the necessary privity between the present plaintiff 
and defendant and the original parties to the lease, whom 
they now represent. It is the deliberate opinion, not of 
mere unprofessional men, but of those most experienced in 
'treading the mazes of these intricacies, and who have 
completely mastered their difficulties and might be said to 
have acquired a vested interest in their perpetuation, that 
they might be safely and beneficially simplified ; and 
that as the party will be bound to a strict and correct de- 
duction of his title at the trial, it would be amply suffi- 
cient for all purposes, in the pleadings merely to state the 
result of the deduction, without expanding the process. 
At present the general defence of the tenant is not that 
such a covenant was not entered -into, and is not binding 
on him, or has not been broken, but some special demur- 
rer, because the landlord has not stated his own title, or 
that of some remote ancestor of his, with sufficient pre- 
cision. 

§ 280. Locality of Venue in Actions. — Another source of 
delay in the superior Courts, that is capable of legislative 
removal, arises from the circumstance, that all ejectments, 
and a very considerable number of actions of covenant, 

(m) See J. Leahy (688) Q. 17 ; B. Tighe, (5) Q. 65. 
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must be tried at the assizes of the county in which the 
lands are situated; so that if a breach of covenant is com- 
mitted in July, it cannot be redressed till the following 
April or May ; and if the Judge has committed any over- 
sight, by the admission of evidence not strictly legal, it 
must stand for a new trial in the following summer, and 
judgment and execution for the November after, if any 
fresh point be saved, being an interval of eighteen months 
in a moderately contested case. 

The delay of this redress, in all cases between landlord 
and tenant, totally neutralizes its value. It is true that a 
late Statute enables the Court, in certain cases, to change 
the venue to Dublin ; but the mere propriety of accele- 
rating the redress has never yet been, and never will be 
recognised as a sufficient ground for its interference. It 
would obviate this grave objection to a great extent, to 
enable a landlord to try all such cases in Dublin, unless 
the Court saw good reason to order the contrary. The 
improved machinery of the Courts of law in Dublin en- 
ables the parties to haye a speedy trial; objections, if 
taken, are speedily disposed of, and consequently not so 
readily made. 

§ 281. Inhibiting Breaches of. — These alterations giving 
the local Courts jurisdiction in cases not involving con- 
siderable interests, and which cannot afford to be tried 
elsewhere, and simplifying and expediting the remedies 
in the superior Courts, would remove much of the ob- 
jections justly taken to the inadequacy of the protection 
which the law now gives for the observance of reasonable 
covenants and conditions. But as we have already sug- 
gested(n), prevention is better than cure, and a power of 

(n) Fide antey sect. 221. 
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inhibiting waste and destruction of property, and open 
violation of covenants, might be beneficially intrusted to 
local tribunals, where the relief would be at hand, prompt, 
and efficacious, and available at a moderate cost. 



CHAPTER XX. 

REMEDIES FOR RENT. 

§ 282. Different Remedies for the Remedies. 

Rent. 284. Civil BiU Process. 

783. Different Appreciation of 



Sect. 282. Remedies for Rmt. — In addition to the action 
of covenant, the landlord has three other remedies for the 
recovery of his rent, namely, an action of debt or assump^ 
sit for the use and occupation of the premises, distress on 
the goods and chattels, and ejectment for the possession ; 
being, in fact, respectively, a distraint operating upon the 
person, the property, and the land of the tenant 

§ 283. Different Appreciation of the Bemediea. — These 
remedies are variously used in different parts of the 
country ; that by distress prevailing in one district} the 
ejectment in another, and the action for use and ocGupa>- 
tion, or civil bill process (as it is usually called), in the 
third. Each remedy is supposed to have its special advan- 
tage according to the character of the neighbourhood and 
the circumstances of the tenantry. Where a tenant has cat- 
tle (commonly the only wealth of the peasant), a distress 
is found to be the most efficacious remedy ; and where 
he has no cattle, and is disinclined to pay his rent, the 
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civil bill process is sometimes resorted to ; and when all 
fails, the ejectment(o). So ejectment may be expected 
to prevail where lands are let low, and the tenant has a 
valuable interest in the possession. In the counties of 
Londonderry, Louth, and Kilkenny(^), the remedy by 
distress was said still to be retained, as being considered 
the most simple and least expensive process ; but in the 
great majority of places, where the remedy by distress for- 
merly prevailed, and where thirty years ago the pound 
was full, the pound-keepers complain that they get little 
or nothing to do ; the remedy of distress having been 
almost abandoned, and ejectment resorted to in its stead (j). 
This change is attributable in many cases to the disincli- 
nation of landlords to have cattle driven or impounded, 
thinking it more rational and humane to punish the man 
than his unfortunate beast, by subjecting it to a process 
in which it is usually half-starved(/*). Another reason that 
has contributed considerably to the disuse of the distress, 
has been the spirit of combination and open, active resist- 
ance which it has met with, and the tendency of the coun- 
try people to rescue a distress, while they might be afraid 
of rescuing a seizure made under legal process(&) ; but the 
spirit of passive resistance has been found still more effi- 
cacious, in the combinations of the tenantry not to buy 
goods put up for sale under a distress ; and there being no 
bidders, the remedy, though occasionally resorted to in 
the hopes of bringing about an arrangement, and to pre- 
vent the cattle and goods being made away with, is ulti- 



(o) J. Evatt C266) Q. 16. Q. 14.' 

(p) A. Sampson (178) Q. 20 ; N. (r) M. Crofton (391) Q. 29 ; R. 

P. O'Gorman (16) Q. 4. O'Brien (652) Q. 14. 

(y) Sergeant Howley (1) Q. 6 ; («) H. Baldwin (18) Q. 24 ; J. 

Theo. Jones (3) Q. 17, 18 ; Rev. J. Major (10) Q. 18 ; R. S. Guinness, 

Porter (64) Q. 28 ; R. O'Brien (662) (8) Q. 60. 
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mately fruitle8s(0. But there is another still more co* 
gent reason for the landlord's abandonment of his ancient 
remedy, which will be better understood when we have 
given the details of the litigation, expense, and uncer- 
tainty which the law of replevin presents, and the fraudu- 
lent use that is made of it by the tenantry(M). 

§ 284. Civil Bill Process, — The civil bill process is 
most frequently resorted to where the rent is small(r), or 
where the spirit of combination against the sale of the 
distress prevails ; it being found that a sale under process 
of execution does not provoke the same resistance, or ex* 
cite the same amount of sympathy in a neighbourhood, as 
the distress does(v). It is sometimes used for the purpose 
of arresting the defendant's person, and thereby forcing 
him to give up the possession of the land, as a sort of 
ejectment(i^), for when the tenant seeks to be discharged 
under the Insolvent Act, the landlord interposes, to have 
it made a condition of his discharge, that he shall give 
up the possession (i^). We believe the assistant barristers 
generally disapprove of this plan of getting a decree for 
rent and arresting the debtor till the land is given up ; 
and it would seem better that some more direct means 
of obtaining the possession were resorted to, than by 
converting the Court of the assistant barrister into a 
Court of summary ejectment or an Insolvent Court{a?), 
But so long as the law affords no straightforward means 
for attaining the recovery of their property from a default- 
ing or fraudulent tenant, it cannot be wondered at, that 

(0 R. Smith (24) Q. a ; A. S. (4) Q. 4 ; Rev. P. Kelly (307) Q. IK 

Hussey (277) Q. 27 ; G. Heenan (w) Theo. Jones (3) Q. 17 ; H. 

(647) Q. 53. Baldwin (18) Q. 11. 

(m) See W. D. Freeman (4) Q. 13. (*) See J, J. Barrett (616) Q. 19, 

(») H. Baldwin (18) Q. 3; H. 19. 
Kemmia (2) Q. 23 ; W. D. Freeman 
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some landlords will adopt the inQSt ready means open to 
them of redressing themselves. 



CHAPTER XXI. 



DISTRESS AND REPLEVIN. 
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Sect. 285. Origin of the Remedy. — It is a mistake to 
suppose that the remedy of distress was a feudal re- 
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medjr, for there appears no trace of it in the feudal au- 
thors ; it seems rather to have been borrowed from the 
milder code of the civil law, and was adopted in England 
as a mitigation of the rigour of the feudal system, which 
redressed the non-performance of those services (for which 
the payment of a fixed rent was afterwards the commu- 
tation) by an absolute forfeiture of the land(y). It, no 
doubt, was afterwards abused by the feudal barons, in such 
a way as to have become as burdensome and grievous ad 
the feudal forfeiture. The Statute of Marlbridge was 
passed to put an end to the arbitrary and tyrannicalman- 
ner in which this power was exercised, and required that 
distresses should be reasonable, and not too great, upon 
which the ordinary action on jthe case for excessive dis- 
tress is founded ; and the Statute gives an action for 
double the value of a distress made when no rent is due. 
286. Warrant of Distress, — Previously to the 9 & 10 
Vict. c. Ill, the landlord might have distrained either in 
person, or by his agent or bailiff, without giving the lat- 
ter any written authority, and even a subsequent ratifi- 
cation of his unauthorized act was sufficient to render it 
valid. But the authority of the bailiff* was frequently re- 
pudiated, and when given, as frequently grossly abused ; 
and accordingly the Statute, on the recommendation of 
the Devon Commissioners, requires a warrant in writing, 
signed by the landlord or his known agent, to the parti- 
cular bailifi* by name, to be executed within twenty days 
of the seizure, in order that the personal attention or 
judgment of the landlord may be brought to bear on each 
particular case, and that the landlord may thereby be 
brought into immediate privity with, and responsibility 
for the acts of his agent. 

(y) Chief Baron Gilbert on Distress, 1 ; Baoon on Govemment, 48. 
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§ 287. Prudence of requiring, — In the present state of 
the law, the prudence of requiring the bailiff to have some 
specific authority in writing can scarcely be doubted ; but 
the Act declares, that no distress shall be lawful, unless 
the warrant shall be signed by the landlord or his agent, 
addressed to the bailiff, requiring the bailiff named therein 
to distrain the tenant or tenants named therein, and un- 
less it bear upon it the date when, and the name of the 
place where it is signed, and unless it be signed within 
twenty days next before the time the distress is made. 

These requirements may appear very simple, and easily 
complied with to unprofessional legislators, yet we have 
seldom seen any warrant that did not omit some one of 
the several particulars here specified, and, in consequence, 
render the whole proceeding null and void. 

§ 288. Didress of growing Crops, — ^A distress was, ac- 
cording to the system of the civil law, and of the law of 
England, when first introduced, merely a pledge taken 
to enforce the satisfaction of the rent in arrear. It was 
therefore confined to such things as could be restored 
again in the same plight and condition ; and for this reason 
articles of aperishable nature, such as sheaves of com, could 
not have been distrained, until the 7 Will. III. c. 22, fol- 
lowing the earlier English Statute of 2 Will. & M. c. 6. 
So, by the principles of the common law, growing crops 
could not be distrained, until the 56 Geo. Ill, c. 88, in Ire- 
land, and 11 Geo. II. c. 19, in England, enacted that it 
should be lawful to take and seize growing com, grass, 
hops, roots, and gather, make, care, and lay up the same 
when ripe^ and dispose of them, towards satisfaction of 
the rent. 

§ 289. Occasion for this Remedy. — The occasion of this 
enactment in England was (as the Statute recites), that 

u2 
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landlords were in a great measure deprived of the means 
of compelling fraudulent agricultural tenants to pay their 
'rents, though in possession of valuable crops; and in Ire- 
land, where almost the only available distress was the crop 
on the ground, the existence of such a right became still 
more necessary. 

§ 290. Outcry against and Repeal of. — ^About the time of 
the Devon Commission, a popular outcry was raised 
against the exercise of this right, which, like many such 
outcries, was founded in error, and propagated in igno- 
rance of the law and practice on the subject. The pri- 
vilege conferred by law was wholly misrepresented, ais 
being a power to seize and cut the growing com in an 
unripe and immature state. The law sanctioned nothing 
of the kind, and on the contrary declared that to do so 
would amoimt to an act of actual trespass(;?) ; and in point 
of practice, this power was very rarely exercised(a), and 
only for the purpose for which it was intended, namely, 
to prevent the crop being afterwards made away with 
fraudulently, at night, or on the Sunday, just as it had ar- 
rived at maturity, by enabling the landlord to take pos- 
session of the crop while it was yet incapable of removal, 
and to retain the possession till it was ripened, and ready to 
be removed. The Devon Commissioners, however, re- 
commended the abolition of this right of seizing grow- 
ing crops in Ireland, and accordingly it was abolished by 
the Statute 9 & 10 Vict. c. Ill, sec. 13 ; and some high 
authorities have, with the light of later experience, inclined 
to think that it was properly abolished (&). 

§ 291. Policy of this Repeal questionable. — The Adt 

(«) See Proudlove v. Twenlow, 1 R. O'Brien (662) Q. 16. 
Cr. aiid Mee, 326 ; Owen v. Leigh, (ft) See Sir Edward Sngden (Re- 

8 B. & A. 470. See J. Forsyth (99) ceiven' Committee) Q. 610 ; W. J. 

Q. 109. Hamilton Q. 1260. 

(a) N. P. O'Gorman (16) Q. 26; 
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abolishing the seizure of growing crops was meant hu- 
manely, we have no doubt, but it has notoriously in- 
creased the facilities for the evasion of the payment of 
rent. The rent was usually paid by the wheat crop, and 
having deprived the landlord of the power of securing 
that, the tenant was furnished with a temptation to com- 
mit fr^ud which he was not able to re8ist(c). That it 
was a right liable to be abused is very true, but that ob- 
servation is perhaps more strictly applicable to the entire 
system of distress than to this particular portion of it, 
which was rather preventative of fraud than a harsh or 
severe exercise of right ; and it was precisely that portion 
of the remedy most susceptible ofamendment by making 
the costs of keeping]; the distress moderate, and taking 
care that the power of sale was not exercised prema- 
turely or oppressively, by amending and not destroying 
the law. We think that with the experience of the au- 
tumn of 1850, and the wide-spread system of fraudulent 
removals of crops on Sundays and at midnight, when the 
power of distress was by the law of the land suspended, 
no man can contemplate without regret the repeal of an 
enactment, which, although it was seldom brought into 
exercise, by its very existence prevented the perpetra- 
tion of wholesale frauds, that have become a national dis- 
grace and opprobrium. The Statute may be re-enacted, 
but the mischief that is done to the community infamiliat- 
izing the peasantry with successful public and notorious 
dishonesty, can hardly be repaired. The effect it has had 
upon the landlord's remedy for his rent was disastrousf; 
the system detailed in every newspaper throughout the 
kingdom was, that the crop was reaped on Sunday, on 

(c) See Master Brooke (BeodTers' CommUtoe}, Q. 371. 
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which day no distress could be made, the neighbours 
came together at the earliest hour in the morning, the 
entire of Sunday was employed in carrying it oflF, and on 
Monday it was vain to look for it. One of the Masters 
in Chancery stated that it was reported to him by fifty 
receivers, that the tenants were putting as large crops 
of wheat and oats as their means would allow into the 
worn-out and exhausted soil, in the hope of thus reaping 
their crop in the harvest, and departing for America with 
the produce, without paying any rent whatsoever(d). 

But, as if to make the incongruity of this change the 
greater, the law enabling an execution creditor to seize 
the grpwing crops remains as before. The practical con- 
sequence of which is, that the moment a gale of rent be- 
comes due, the landlord, warned by repeated acts of dis- 
honesty, and the daily carrying away of crops, employs 
an attorney to obtain a judgment in one of the superior 
Courts, or a civil bill decree, for the amount of the ar- 
rears, and sells, probably at a great sacrifice, the crop 
which, under the old system, would only have been 
taken in pledge for the rent, or for the purpose of com- 
pelling a settlement, 

-^ On the whole, we are disposed to think, that although 
the seizure of growing crops, and the entire system of 
distress, is susceptible of considerable amendment, if 
the remedy of distress is not to be wholly abolished, some 
such provision as that which has been repealed seems ne- 
cessary to the effectual exercise of the right, and to pre- 
vent its being publicly and openly defeated ; and that in 
Ireland especially this safeguard cannot be dispensed 
with, however prudent it might have been to have made 

{d) Master Brooke (Beodvers* CJommittee) Q. 26. 
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the experiment In England, for which we do not see 
there exists any great disposition. 

§ 292. Proposed Legidation on Hie Subject — Bills were 
introduced into both Houses of Parliament in the session 
of 1850, to prevent the clandestine and" fraudulent cut- 
ting and carrying away of crops in Ireland, with a view 
to evade distress, making it a misdemeanour to do so, 
and enabling the landlord to seize the horses and car- 
riages used. These measures would rather go to punish 
than to prevent the evil, and would, we fear, have little 
or no efficacy. 

Another bill was introduced into the House of Lords^ 
to assimilate the law of Ireland in this respect to that of 
England ; and with some modifications, which we shall 
hereafter mention, it does appear to us that this would 
be the least objectionable mode of disposing of the sub- 
ject. 

§ 293. Exemptions from Distress. — The right of dis- 
tress is not only denied as to growing crops, but is sub- 
ject to several restrictions in favour of trade, manufac- 
tipre, and agriculture ; thus, articles delivered to a trades- 
man- to be carried or wrought in the way of his trade, 
cannot be seized at all for rent. A late Statute 3 & 4 
Vict., c. 90, s. 21,- unnecessarily affirms the well-settled 
principle of the law in respect of cloths, yams, or mate- 
rials belonging to a manufacturer or intrusted to ti wea- 
ver ; but it goes a step further, and exempts tools or 
apparatus actually employed in the manufacture of such 
cloths or yarn. The common law had already exempted 
these latter, and all other implements of trade and agri- 
culture, and beasts, if employed for the plough, from dis- 
tress, in a qualified sense, that is, so long as there existed 
sufficient distress on the premises aliunde* 
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According to the civil law and the law of Scotland, 
although the fruits and profits of the land were mort- 
gaged for the rent, it is said to be doubtful how far the 
right of hypothec (or pledge) extended to the stock and 
what are called the invecta et iUata^ such as ploughs and 
implements necessary for carrying on agricultural opera- 
tions, and especially as to the household furniture of the 
tenant, where it was of a better class than usually belongs 
to agricultural tenants. 

§ 294. Distraint of Strangers^ Property, — The right of 
distress by our law is not merely confined to the goods 
and cattle of the tenant, but also of strangers found upon 
the premises, and cattle sent for grazing or agistment, un- 
less in the case of cattle going to a market or fair, and 
admitted to graze for the night only, in which case they 
are placed on a similar footing with the goods of a tem- 
porary guest at an inn. On the contrary, by the civil 
law' and the law of Scotland, the property of a stranger 
on the premises cannot be taken as a distress (or se- 
questrated) ; and if the landlord persist in doing so, or 
seizing cattle grazing on the farm, after notice, he is liable 
in damages. He has, however, a preferable right to the 
grazing mail or rent. 

§ 295. Preference of Landlord^ 8 Claim for Rent. — The 
law of England and Ireland, as well as the law of Scot- 
land, gives the landlord a preferable right to ordinary 
creditors, in respect of the tenant's goods liable to dis- 
tress. Our law does so, however, only by requiring that 
no other creditor (except the Crown), even under an exe- 
cution, shalt remove the goods without paying a year's 
rent if due. The law of Scotland goes much further, 
and even before a gale of rent is due, the landlord may 
prevent the creditor taking the crop in execution, though 
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sufficient might remain, until security is given for the 
rent ; but when the rent is once due the creditor may do 
so, provided sufficient remain for the rent, because then 
the landlord may make his right available immediately 
by sale of the remaining crop. 

§ 296. Clandestine Removal of Distress, — The distress 
can only be taken on the demised premises, unless driven • 
off or fraudulently removed to avoid it, in which case the 
Statutes 9 Anne, c. 8, and 15 Geo. II. c. 8 (analogous to 
the 8 Anne, c. 14, and 11 Geo. II. c. 19, English), de- 
clare, that the goods fraudulently or clandestinely re- 
moved, to prevent the landlord distraining the same for 
arrears of rent du^, may be seized within twenty days, 
wherever they may be found, unless bond fide sold; and 
the tenant fraudulently removing them, and those assist- 
ing him, are made liable to double the rent. The English 
Statute 11 Geo. II. c. 19, s. 7, authorizes the landlord to 
break open the doors of places to which the goods shall 
have been removed, but no such power is given by the 
Statute in Ireland; and even in England, notwithstanding 
the more stringent provisions of the 11 Geo. II. c. 19, the 
clandestine removal of tenants' goods, particularly amongst 
persons in the humbler stations of life, continued to such 
an extent that a clause was introduced into the Metro- 
politan Police Act (2 & 3 Vict. c. 47), providing that it 
shall be lawful for any constable to stop and detain, until 
due inquiry can be made^ all carts and carriages which 
he should find employed in removing the furniture of 
any house or lodging between the hours of eight in the 
evening and six in the morning, or whenever the consta- 
ble shall have good grounds for believing that such re- 
moval is made for the purpose of evading the payment of 
rent. 
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This enactment is highly beneficial to landlords, and 
well calculated to aid the provisions of the Statutes passed 
to restrain fraudulent and clandestine removals, and if 
slightly extended in its terms, and applied to Ireland ge- 
nerally, might go some length towards putting an end to 
the disgraceful scenes of plunder enacted on Sundays dur- 
ing the last harvest, to which we have already alluded. 

§ 296. Bond fide Sale of Goods, — But if the goods be 
bond fide sold, although surreptitiously removed after the 
rent is due, they can no longer be followed by our law ; 
although, by the law of Scotland, the crop is so perma* 
nently mortgaged for the rent, that even if sold and car- 
ried away by a purchaser or creditor Jo«d yid«, it maybe 
brought back by the landlord, provided it remain in specie 
and can be identified, unless sold in public market ; and 
within twenty-four hours the landlord may himself re- 
sume possession forcibly, but -afterwards only by warrant 
from the sheriff. 

§ 297. Law of Scotland in this Respect — The law of 
Scotland gives the landlord an hypothec or mortgage on 
the com and fruits of the land, for the accruing rent, and 
each year's crop is specially pledged for the rent of the 
year, but none other. The cattle and stock on the farm 
are subject to a general hypothec for each year's rent 
successively, while current, and for three months after 
it is due, but are not available for past arrears. It 
further enables the landlord to have retention of the com 
and fruits of the land for the accruing rent, even before 
the term of payment has arrived ; and though he cannot 
sell the tenant's goods till the gale day is passed, yet he 
can sequester or distrain them for security when the te- 
nant is surreptitiously carrying away his effects, or upon 
an allegation that he is vergens ad inopiam; although if 
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the tenant, aRer giving secttrity, subsequently pays the rent 
when it falls due, the landlord would be exposed to an 
action for damages ; but if one gale of rent is due, the 
landlord is perfectly safe in distraining at once, both for 
that gale, for the purpose of immediate sale, and for the 
rent to become due at the next gale day in security, 
which is found to be an advisable course to adopt, as the 
tenant, after the exposure of the first sale, is apt to make 
away with the rest of his property. 

§ 298. Distress not on Sunday or at Night, — The com- 
mon law has had such regard for the public peace and re- 
pose, and for public decency, as to prohibit the exercise of 
the right of distress on Sundays and after nightfall. We 
have lately seen how grossly this sense of propriety has 
been outraged in the selection of Sunday for the making 
away with the crops ; but we believe this practice can be 
prevented by other means than altering the rule of the 
common law in this respect. 

- § 299. Notice of Particulars of Distress, — The Statute 
9 & 10 Vict. c. Ill, sect. 10, introduced on the recom- 
mendation of the Devon Commissioners, has required 
that, in all cases of distress for rent, the person making 
the distress shall, at the time of making same, deliver to 
the person in possession, or affix on some conspicuous 
part of the premises, a particular in writing of the rent 
demanded, specifying the amount thereof, the time or 
times when it accrued due, and the name and place of 
abode of the person by whom such distress is made, and 
the name of the person to whom and (if the person who 
acts in the making of the distress be not the party claim- 
ing to be entitled to the rent for which such distress is 
made) the name of the person by whose authority such 
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distress is made, or otiierwise such distress shall be unlawful 
and void. 

§ 300. Technicalities of. — On reading such an enact- 
ment, its terms may appear very reasonable and easily 
complied with, but though it does not absolutely require 
the parties having the legal estate in the reversion to be 
named, or the exact amount of the rent to be specified, 
yet it does require so many particulars to be stated, and 
in language most unhappily conceived for a Statute in- 
tended for popular use, that we have seldom seen any 
notice, written or printed, in forms sold by country sta^ 
ti oners, that did not omit some one or more of the parti- 
culars required ; so that the Act, although, no doubt, framed 
with the best intention, has been the most fruitful source 
of unscrupulous litigation of any that has been intro- 
duced for many years. The experience of almost every 
practising member of the Bar will confirm our state* 
ment, that some technical defect or omission in the war- 
rant or notice of distress constitutes the sole ground of 
defence in nineteen out of every twenty cases that arise 
upon the law of distress(^). In England the first County 
Courts Bill, 9 & 10 Vict. c. 25, s. 107, required the same 
particularity in respect of a claim for rent ; but having 
been found to result in such numberless technical ob- 
jections and unnecessary expense, it was repealed by the 
amended County Courts Bill. 

§ 301. Landlord not Trespasser by Irregularity. — It is 
true, the Statute 9 & 10 Vict. c. Ill, s'. 14 (adopting what 
was the law in Engknd since the 11 Geo. II. c. 19, s. 19), 
enacts that where a distress is made for any rent justly 

(e) See Mr. Longfield*s Report on Legblative Measures respecting Land, 
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due, and any irregularity or unlawful act shall be after- 
wards done by the party distraining, or his agents, the 
distress itself shall not be therefore deemed to be unlaw- 
ful, nor the party a trespasser ab inUio; but this will not 
make valid a distress where any defect exists either in 
the warrant or the notice of distress. 

§ 8Q2. Impounding Goods and Cattle, — When goods or 
things inanimate are distrained, it is the duty of the land- 
lord to provide for their preservation, by impounding 
them in a sheltered place. The Statute 6 Geo. IV. c. 43, 
8. 8, provides that cattle shall be impounded in the near- 
est pound in the same barony and county, unless there 
happens to be a pound belonging to the particular manor 
or estate. An earlier Statute, 15 Geo. II. c. 8, s. 6, au- 
thorizes the impounding of the cattle or goods in any 
part of the premises most convenient ; and cattle im- 
pounded are required by Statute 1 Vict. c. 66 (and 5 & 6 
Will. IV. c. 59, of England), to be fed and maintained at 
the expense of the distrainer, who is entitled, after seven 
clear days from the day of impounding them, to sell the 
cattle at public market after three days' printed notice. 
In the case of corn or hay distrained, the Statute requires 
them to be kept on the premises. 

§ 303. Sale of Distress. — The distress was originally 
a mere pledge to compel the tenant to pay his rent, but 
the Statute 25 Geo. II. c. 13, s. 5, enables the landlord to 
sell it by auction, unless redeemed within eight days after 
the distress is made, posting six days' notice, in writing, of 
the sale, in the nearest market-town. The law in Ireland, 
so early as 18 Edw. IV; c. 1, enacted, that distresses for 
rent should be appraised or sold, if not redeemed, within 
eight days after the taking. 

§ 304. Expenses of Distress. — The expenses of the dis- 
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tress and sale were given to the landlord -in Ireland by 
the Statutes 8 Geo. I. c. 2, and 25 Geo. II. c. 13, », 5, 
and included fees for bailiffs and other charges ; but the 
recent Statute 9 & 10 Vict. c. Ill, s. 15 (adopting the 
principle of the English Act, 57 Greo. III. c. 93), limits 
the expenses of distresses for sums imder £20 to a very 
moderate amount. Previous to this latter Statute in Ire- 
land the expenses of distress were frequently as much as 
between £8 and £9. 

§ 305. Tender of Rent and Stay of Proceedings. — How- 
ever, it is competent to the tenant to stay the process of 
distress by a tender of the rent and expenses, which, if 
made before the distress, would render the taking illegal, 
and if made after the distress is made, and before the 
goods are impounded, would render the detention ille- 
gal ; but after the goods are impounded, according to the 
law in England, no further tender would avail. By the 
Statute 9 & 10 Vict. c. Ill, a tender made, in Ireland, at 
any time before the actual sale, will be sufficient to stay 
the proceedings, and entitle the tenant to a return of his 
property. Under the previous law, a distress made for 
rent never previously demanded might have been im- 
pounded for several days, while the tenant was looking 
for a person duly qualified to receive the rent(/) ; but by 
the last-mentioned Statute, it is sufficient to tender the 
rent to the bailiff appointed to distrain, 

§ 306. Rescue of Distress. — The common law, and even 
the Statute law, allows a tenant to redress himself for a 
wrongful distress, by rescuing it before it reaches the 
pound, when it comes into the custody of the law, 
after which it was a misdemeanour at common law to 

(/) See J. O'Dwyer (697) Q. 2S. 
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rescue the distress by pound-breach, whether justly or 
unjustly made. The Statute 7 Will. III. c. 22, s. 6 (as the 
2 Will. & M. c. 5, s. 2, English), subjects the party guilty 
of pound-breach, or of rescuing a distress legally made, 
to treble damages ; and the Statute 4 Geo. I. c. 5, subjects 
the rescuer to fine and imprisonment, and enables the 
party distraining to call upon a justice of the peace, on 
oath made within fourteen days after the rescue, for an 
order for a constable to assist him in distraining again ; 
and on oath that any com or hay, lawfully distrained, is 
in great danger of being rescued, the magistrate may ap- 
point a sufficient number of fit persons to watch and keep 
tlie com or hay imtil such time as it may be lawfully 
sold, at the joint expense of landlord and tenant. The 
Statutes 8 Geo. I. c. 12, s. 8, and 7 & 8 Geo. IV. c. 67, 
8. 17, enable justices of the peace, after a rescue made, to 
grant a warrant to constables again to distrain. 

§ 307. Power of Replevin. — The summary and arbi- 
trary power of distraint, so liable to abuse and perversion, 
manifestly required some safeguard ; and so early as the 
Statute of Marlbridge, it was deemed necessary to en- 
able the sheriff, on complaint of the tenant, to issue a 
writ of replevin, the Chancery replevin having existed 
still earlier. On the other hand, it was soon discovered 
that the tenant was just as likely to abuse the power of 
replevying as the landlord the power of distress ; fend the 
Statute of Westminster, and the 8 Geo. I. c. 6 (enlarged 
by the 36 Geo. III. o. 38), in order to prevent vexatious 
replevins of distresses for rent, required the sheriff to take 
a bond from the tenant and two sureties, in double the 
value of the distress, to be ascertained by the oath of 
some disinterested person. 

x2 
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§ 308. Insufficiency of Sureties The Statutes 10Car.L 

c. 25, s. 3, and 6 & 7 Will. IV. c. 75, s. 7, required the 
sheriff to appoint a sufficient number of persons to act as 
replevingers, so as that there may be at least one in every 
town in which quarter sessions are held. It is com- 
plained of that the parties appointed replevingers, -and 
intrusted with a very important discretion in this respect, 
are not generally persons of respectability or substance; 
and that in fact the amount of remuneration they can 
generally earn (not exceeding, perhaps, £3 or £4 in the 
year) is such that responsible persons will not accept 
the office. 

This leads (as it is complained) to fraudulent conni*- 
vance between the replevingers and the tenant, whereby 
insufficient bail are taken, and the landlord is virtually 
robbed of the distress, and subjected to profitless litiga* 
tion ; for though the sheriff is nominally responsible for 
the sufficiency of the sureties, yet it is a liability easily 
evaded by making ordinary and not very searching in- 
quiries after them. 

§ 309. Insufficient Time for Inquiry. — It is also com- 
plained that the replevin system is open to great abuse, 
in allowing the writ to issue up to the very moment of 
sale, thereby leaving no time for testing the solvency of 
the sureties ; and it has been suggested that no replevin 
should be allowed after the eighth or ninth day from the 
making of the distress has expired, so as to afford se- 
ven days for inquiry; and that the landlord ought to 
have a right to see at the replevinger's office the original 
bond, with the names and residences of the sureties, and 
to be furnished with an official copy of it, if necessary, 
on being served with the replevin ; and in case he objects 
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to the sureties, that the replevinger should examine into 
the objections, and demand additional security if neces- 
sary, which, if not given, the replevin should drop. 

§ 310. Purport of Replevin Bond, — The purport of the 
replevin bond is, that the goods which are handed back 
to the tenant shall be returned, if a return be awarded, 
and that he will prosecute the replevin suit with effect 
and without delay, and thereby establish that the distress 
was unlawful. The bond is assignable to the landlord 
on his demand, and he is entitled to sue upon it if the 
condition be broken. The replevin suit is conducted 
like an ordinary action of trespass ; the landlord defends 
himself by avowing that he made the distress for rent in 
arrear. In the ordinary case of landlord and tenant, 
where a strict legal reversion subsists, the Statute 25 
Geo. II. c. 13, s. 4, enables the landlord simply to avow 
in general terms that the plaintiff* was his tenant at a cer- 
tain rent, which was in arrear, without setting forth any 
of the particulars of his title. 

The civil bill jurisdiction in replevin was given in 1836, 
by the Statute 6 & 7 Will. IV. c. 75, in cases where the 
rent distrained for did not exceed £50 ; but if the title 
to the premises comes in question, the civil bill must 
be dismissed. 

§ 311. Laxo of Distress needs Revision, — Such is a gene- 
ral view of the law of distress and replevin in Ireland, 
sketched in short and necessarily imperfect outline, but 
sufficiently, we hope, for the purpose of exposing its 
many evils. It is contained in some thirty Statutes, 
passed from the reign of Edward I. to the present time, 
a circumstance in itself sufficient to indicate the neces- 
sity of their revision and consolidation. 
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§ 312. Stated to be a valuable Remedy when rightly used. 
— The law of distress in Ireland is little different from 
what it is in England, where it is described to be found 
the most effectual, as it is the most ancient remedy of the 
landlord; and, no doubt, where it is properly administered, 
the power of distress is a simple and inexpensive remedy 
towards the tenant. His goods are seized, and he has seve- 
ral days to make arrangements with his landlord, and, 
after seven days, he gets notice of an intended sale, from 
which he has seven days' further interval before the land- 
lord can sell, and the expense of the proceeding is very 
moderate. 

§ 313. Abused by smaller Proprietors. — -In Ireland the 
distress is seldom or never resorted to by the large and 
respectable proprietors, and when it is, it is for the pur- 
pose merely of forcing the tenant to a settlement, where 
a tenant is going to make away with his property, or 
where it is necessary to break up a spirit of combination 
against payment of rent among the tenants, and it is sel- 
dom by them carried to a sale(^) ; but by the lower class 
of landlords and middlemen it is said to have been in 
very many instances severely used, and frequently cru- 
elly abused, even to the extent of taking the very bed 
from under the wife and children of the unfortunate 
under-tenant(A). In such hands the power was, perhaps 
truly, described as most affliictive(i), and the tyranny 
and oppression, and exaction of the poor people among 
themselves, incredible(^). 

(jsf) A. MiUer (130) Q. 114 ; Capt. Major (10) Q. 17 ; N. P. O'Gorman, 

mil (118) Q. 83; W. Stevenson (16) Q. 27; M. Alcock (726) Q. 

(100) Q. 147 ; Sir P. Nugent, Bart. 29 ; J. Stratton (236) Q. 62, 68 ; R. 

(46) Q. 61 ; J. H. Holme (667) Q. Smith (24) Q. 8. 

62. (») D. O'Connell (1119) Q. 6. 

(A) H. Baldwin (18) Q. 26; J. (A) N. P. O'Gorman (16) Q. 27. 



Digitized by VjOOQ IC 



DISTRESS Ain> RBPLEYHr. 237 

§ 314. Urisatisfactory Nature of the Process, — The 
first step in the distraining process was the sending out 
keepers or bailiffs, who were formerly left on the pre- 
mises for weeks, at a great expense to the tenant. The 
next step was the impounding the cattle and keeping 
them immured, until they declined in health and de* 
creased in value. In some cases the pound waa fifteen or 
sixteen miles distant from the tenants holding, and to 
this the unfortunate beasts were driven (^), and having 
reached it, the disgraceful exhibition was constantly pre- 
sented of a pound full of starving cattle(i»), until the Sta- 
tute already referred to(w), for preventing cruelty to ani- 
mals, required them to be fed at the expense of the dis- 
trainer in the first instance, a duty, we fear, but imper- 
fectly discharged, so much so that the tenant is virtually 
obliged to go to the pound and feed the cattle(o). The 
pound-keeper is required not» under any circumstances, 
to allow the cattle out for the fifteen days; although, by a 
seasonably administered bribe, they may be lent out on 
solemn engagement to have them forthcoming(/>). 

Then, when the sale takes place, nobody likes to buy 
at the auction, and nobody attends except the creatures 
of the landlord and his bailiff, and the property is s^cri- 
ficed(g'); or the tenants combine so as to have what is 
called a passive resistance, and so as that no bidder shall 
come forward ; and all this necessarily causes irritation, 
and feelings of bitterness and di8appointment(»'). 

§ 315. Injurious Consequences of Distress, — The effects 



(l) Bev. J. O'Grady (580) Q. 24 ; {p) D. Wiffiamaon (628) Q. 14 ; 

J. Blake (632) Q. 11. I. Irwin (1024) Q. 17. 

(to) W. Blacker (52) Q. 11. {q) H. T. Baylee (638) Q. 9 ; W. 

(n) Ante, sect 302. Blacker (52) Q. 11. 

(o) Master Brooke (Receivers' (r) Master Brooke (BecetTers* 

ConuDittee) Q. 866. Committee) Q. 866. 
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of distress are said to be something like flogging a soldier 
in the army, both to break the spirit and the credit of the 
sufferer, and to engender feelings of hatred towards his 
superior that are not soon forgotten(d). 

That it is capable of being abused, appears from its 
earliest history, as indeed every process which a party 
is suffered to put into action of his own accord, to do him^ 
self justice, instead of appealing to some indifferent tribu- 
nal for the enforcement of his rights, must be abused, for 
purposes of oppression and fraud, where any one calling 
himself a landlord can seize for a fictitious or disputed 
amount of rent, and leave the tenant to the redress of a 
replevin suit, provided he can satisfy the sheriff with suf- 
cient security(<). It is a remedy resembling too much 
the barbarous violence of the ages when the strong with 
impunity oppressed the weak, and were allowed, because 
they could not be prevented, to use their own power to 
assert their own rights and claims, without waiting for 
the tedious formality of an adjudication by a tribunal 
of law(w). 

§ 316. Dangerous Remedy to Landlords. — But, after all, 
this apparent possession of exorbitant powers by the land- 
lord, though it affords such ample scope for the perpetra- 
tion of fraud and oppression to an irresponsible, because 
insolvent owner, turns out to be most fallacious and trea- 
cherous in the case of a responsible landlord seeking only 
the recovery of his just rights. It is most potent for the 
purposes of oppression and fraud ; but it is impotent for 
the recovery of rent in the cases where a speedy, sure, and 
efficacious remedy is most needed, namely, against a de- 
faulting, litigious, and dishonest tenant. We have already 

(s^ W. J. Dawson (288) Q. 62. («) See Mr. Longfidd's Report on 

(t) See H. T. Baylee (628) Q. 7. Legidative Measiues as to Land. 
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noticed the many points of error and mistake which arise 
as to the notice of the di8tress(t?), and the other equally 
dangerous points arising out of the warrant of distress ; 
and having avoided all these, if any landlord in a disputed 
case ever really happened to do so, he is compelled to en- 
ter into the litigation of a replevin suit ; and if he is so 
fortunate as to have passed through this second ordeal, 
and succeeded in obtaining a verdict and judgment on it, 
he looks to the replevin bond and the two responsible 
sureties as the consummation of his rights and remedies, 
but, on inquiry, most commonly finds them to be utterly 
insolvent. He then turns his eyes to the sheriff, who is, 
no doubt, liable, and a new field of litigation is opened to 
his view, and if he is bold enough to adventure upon it, 
he is apt to find out, when it is too late, that that expe- 
rienced officer has made just such inquiries as to their , 
solvency, as, with a jury of persons all well known to him, 
and some of whom are, perhaps, under most pressing obli- 
gations, 'will exonerate him from being charged for their 
insolvency. 

§ 317. Opinion as to abolishing Distress. — Such being 
the constant, if not invariable experience of the nature and 
consequences, and value of the remedy by distress, it is 
not to be wondered at, that very many have advocated 
its total abolition, as a remedy for the recovery of rent, 
representing it as being most mischievous and vexatious, 
exciting evil passions, and attended with benefit neither 
to landlord nor tenant, but with a great sacrifice of property 
to both, and valueless to the landlord, from the facility 
of replevying, and the general worthlessness of the security 
of the replevin bond(^) ; while others are for taking it 

(v) See sect 808. (x) See Master Brooke (Beceivers' Committee), Q. 864. 
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away from annoitants or jointre8se8(y), and others would 
take it from those landlords who will not give reasonable 
lea9es(z), or let their lands at the valuation set upon them 
for the poor law or county ce9s(a) ; and some would pro- 
pose to go back to the common law right of distress, which 
was a pledge merely, and not permit a sale(6). 

There is no subject on which land-agents of experience 
are more inclined to differ, than with respect to the uti- 
lity and propriety of resorting to distress. Some never dis*- 
train, but allow the rent to run in arrear for a year and 
, a half, and then bring an ejectment(c) ; but even of those 
landlords and agents who admit it to be a bad system, and 
that it is generally better that a landlord and tenant should 
part when the latter cannot pay his rent, rather than that 
the landlord should ruin him first, and that it is a remedy 
most injudicious to resort to when any other course is 
open, and that it is an ill-managed estate on which it is re- 
sorted to, none would venture to forego the power of 
using it(^), at least until some speedy and effectual means 
can be devised of enabling the landlord to get possession 
of the premises on a half-year*s rent being due, on all te- 
nancies, whether by lease or at will(e). 

§ 318. Abolition dcmgeroua. — However desirable it 
might be to abolish distress, if tenants were in a more ad- 
vanced state, we fear it will not be found practicable 
without, as the Devon Commissioners have suggested, 
" grecttly weakening the just rights of property, espe* 

(y) See W. Ford (1094^ Q. 82. (106) Q. 65. 

(z) See J. R Price (1026) Q 30 ; (e) G. Clendining (468) Q. 117; 

J. Lyons (981) Q. 11. lieut-Colonel Blacker (88) Q. 35 ; 

'''"". Crawford (31) Q. 5. R. H. Dolling (90) Q. 48 ; A. Ha- 



(a) W. S. < 
(*) D. O'C 



Connell (1119) Q. 45. milton (851) Q. 88; H. Baldwia 

(c) See C. J. Knox (144) Q. 20. (18) Q. 26, 28; J. Major (10) Q. 

(rf) See J. J. Poe (570) Q. 29 ; 14, 15 ; A. Smith (24) Q. 12. 
W. Blacker (62) Q. 11 ; J. Androws 
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cially with respect to the smaller class of tenants, who 
will pay no rent but under fear of summary compulsion, 
upon whom the existence of such a remedy operates as a 
wholesome control ; and, if they were not apprehensive of 
such a thing, would be still more indifferent whether 
they met their engagements or not, and thus subject 
themselves to heavier costs and consequences(/). The 
landlord is badly off enough at present as to his rent, and 
it is difficult to recover it from refractory or troublesome 
tenants ; especially in grazing districts, where all their 
available property can be so readily made away yrith(g). 
Even the enactment of the most summary mode of 
ejectment, for example, for half a year's rent (against 
which, we apprehend, there might be grave objections 
taken)(A), would not be an equivalent for the power of 
distraining a fraudulent tenant who is disposed to make 
away with his crop, and leave the lands bare and bar- 
ren(i); and if the remedy of distress in respect of small 
tenants were abolished, proprietors would, we fear, become 
more unwilling to intrust the possession of their pro* 
perty to them. 

,§ 319. Modification of. — But although the power of 
distress cannot (as we are led to believe) be safely or pru- 
dently abolished, it does appear that a much more judi^ 
cious and humane and temperate method of carrying it 
into effect might be devised. At present the landlord is 
(or seems to be) invested with powers so inordinate as to 



(f) See Report of Lord Devon's (s) See J. Wiggins (298) Q. 220. 

Ck)nmusaion, and M. Crofton (391) (A) See Rev. Jas. Porter (64) Q. 

Q. 73 ; N. P. 0*Gorman (16) Q. 29, S2, and tn/ra, sec. 331. 

80 ; A. Hamilton (351) Q. 83 ; Veiy (t) See J. Major (10) Q. 24 ; T. 

Rev. J. P. Lyons (26) Q. 170, "The Murray (122) Q. 68 ; T. M'CuUough 

rent is never paid tiU the driver is (lid) Q. 84, 
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paralyse their juSt and legitimate exercise, while, in re- 
ality, they are of very little practical value when put to 
the test of any legal ordeal. If these powers were placed 
under some proper control, and made more effectual, 
public sympathy would be enlisted in support of them^ 
The possession of an independent, self-acting power of 
redressing one's own rights, and taking the law into one's 
own hands, affords too strong a temptation to exercise it 
oppressively, vindictively, or hastily ; and it would be 
better for all parties if there should be a resort to another 
tribunal than a man's own hasty, partial, and prejudiced 
judgment, to a tribunal exercising a calm and dispassion- 
ate opinion on the subject, and thereby removing all fa- 
cility for exercising the power of distress in a moment of 
passion or irritation, as it frequently, or for the purpose 
of mere fraud, oppression, or revenge, as it sometimes is 
used. 

§ 320. Scotch System of Sequestration and Interdict, — 
It may be useful to state what appears to be the mode 
of proceeding used in Scotland for making the specific 
pledge, or hypothec, of the tenanfs goods, available for 
the payment of rent, as it may help to illustrate what 
would appear to us a safe and necessary modification of 
the law of distress. When the landlord desires to dis- 
train, he presents a petition to the sheriff of the county 
for a sequestration and sale, and thereupon the sheriff 
grants an immediate warrant to sequestrate, that is, to seize 
and set apart the property of the tenant, making a proper 
inventory of them ; a copy of the petition and warrant is 
served on the tenant, with an order to answer within a 
few days the landlord's application for a sale ; and in de- 

{k) See J. H. Walsh (991) Q. 108. 
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fault of his doing so satisfactorily, the sheriff grants a 
warrant to sell, to some person specially authorized by 
himself. The sale then proceeds, and is reported to the 
sheriff within fourteen days ; at the same time the origi- 
nal auction bill is lodged, together with an account of the 
expenses of the sequestration and sale, and a statement of 
the rent due by the tenant, which is paid over to' the land- 
lord, and the difference to the tenant(/). 

On the other hand, if the tenant is threatened with a 
sequestration which he considers vexatious, he may, apply 
to the sheriff for an interdict to stop proceedings ; for ex- 
ample, if he conceives that he has sufficient grounds for com- 
pensation, or that, under the circumstances, sequestration 
is not competent to the landlord. The interdict suggests 
reasons why the sequestration should not be awarded, 
and is served bn the landlord, who is ordered to lodge an 
answer within a specified time. If the reasons are sus«- 
tained, the sheriff grants the interdict, bail being first 
given ; but if the reasons be repelled, the landlord may 
proceed with his sequestration. If the tenant does not 
wish to apply for an interdict, and yet is unwilling to let 
a sequestration pass as a matter of course, he may lodge 
a caveat with the clerk of the Court, praying that a se* 
questration be not awarded until notice has been served 
upon him, that he may have an opportunity of stating 
his objections to the application. But even after the war- 
rant of sequestration is made, and before that of sale has 
been granted, the tenant may make a summary application 
to the sheriff, to have it recalled ; and if the sequestration 
be found to have been irregular, or manifestly oppressive 
and vexatious, the Court may order it to be recalled, on 

(0 See also 1 Yict. c. 41. 



Digitized by VjOOQ IC 



244 DISTRBSS AND BEPLEVIN. 

bail being given. After the warrant of sale has been ob- 
tained, there is no longer room either for interdict or 
recall, but the warrant may be set aside by an ordinary 
action in the Supreme Court of Session. 

These proceedings are not only competent to the te- 
nant who may think himself aggrieved, but also to the 
superior landlord, who may interdict the middleman until 
his own head-rent is paid. 

§ 321. Advantages over our System. — Such is the form 
of proceeding in Scotland, corresponding with our own 
process of distress and replevin, over which it appears to 
possess the advantages of being a proceeding taken under 
the sanction of an authorized and competent tribunal, 
and not the arbitrary and dangerous right of doing jus- 
tice to one's self that exists in this country ; that it is 
prompt and summary, and free from all technicalities, and 
the formal notices which in Ireland render the proceeding 
as dangerous to the landlord as it is harassing to the te^ 
nant ; and the mode of staying the sale, by an interdict of 
the same tribunal that granted the warrant of sequestra^ 
tion, before which the real question between the parties 
is tried promptly and securely, appears to be preferable 
to our cumbrous and uncertain process of replevin. 

Another advantage of this proceeding is, that it is all 
done in the face of the public, and not in private, on the 
responsibility of a landlord, or under the tender mercies 
of a driver(m). 

§ 322. Whether Notice should be given to Tenant. — It has 
been suggested by many that the law of distress in Ireland 
might be modified by requiring a notice to be served on 
h e tenant, by the landlord, of his intention to distrain, if 

(m) See Sir P. Nugent (46) Q. 62. 
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the rent were not paid within a given time from the service 
of the notice, so as to give the tenant a fair opportunity of 
turning his com into money, before this summary and se 
vere proceedingbe resorted to(n) ;orthat a summonsshould 
be served on the tenant, to appear before a magistrate, re- 
quiring him to give security for the rent, and not to remove 
the goods on the premises, or in default that keepers should 
be appointed(o). But we are disposed to think that any 
such notice or summons, in the first instance, would de- 
feat the remedy altogether, and that the goods would in 
most cases be made away within the meanwhile(j[>), and 
that the application for the warrant to distrain should be, 
in the first instance, ex parte^ and grounded on an affida- 
vit of the landlord, or his agent, that the rent demanded was 
justly due, and that the party was his tenant, and had re- 
fused ot declined to pay, after demand made, and that 
he verily believed the tenant will not pay the rent unless 
coerced by a legal proceeding. The warrant of distress 
might be executed by a bailiflf specially appointed by the 
judge granting it, and notice served on the tenant to show 
cause why the goods seized should not be sold, and the 
rent account might then be taken before this tribunal 
'without delay. 

§ 323. The Tribunal. — Some difficulty suggests itself 
to our minds, in fixing upon a tribunal adequate to the 
necessities of such a proceeding. It should be not only 
competent, impartial, and free from suspicion, but also 
constant. The court of the assistant barrister is not suffi- 
ciently permanent in its sittings to answer such a purpose, 
and the courts of petty sessions are open to the same ob- 

in) See J. R. Price (1026) Q. 80. jor (10) Q. 26. 
(o) J. H. Walsh (991) Q. 108 ; (p) See J. W. MaxweU (98) Q. 

T. M'CnUongh (116) Q. 84 ; J. Ma^ 164. 

y2 
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jection, though in a less degree, not "being held regularly. 
The sheriff's court in this country is not filled, as in Scot- 
land, by a permament officer educated to judicial duties, 
but by a deputy whom the law absurdly requires ^ be 
changing from year to year; but if such an officer were a 
permanent one, it does appear to us to present the most 
eligible tribunal for the determination of such questions, 
in the absence of the assistant barrister. But all those 
tribunals would be too remote for the first step in the pro" 
ceeding, and the very act of publicly attending rach a 
court would enable a fraudulent, wary tenant to evade 
the proceeding, by carrying his property off the pre- 
miaes{q) ; and therefore it would appear to be necessary to 
enable any neighbouring justice of the peace, on a pro- 
per affidavit being made, to issue his warrant to distndn 
the goods, returnable either at the court of the sheriff or 
assistant barrister. 

§ 324. Remedy where Crops removed. — Where there 
has been a fraudulent removal of the crops or furniture, 
it appear to us that the principle of the enactment con- 
tained in the 8 Geo. I. c 2, as to deserted tenements, might 
be beneficially extended to this case, by entitling the 
landlord to the most summary mode of recovering the 
possession of the premises(r). 

§ 325. Limitation to one Year. — The principle of the 
Govemmentbill of the year 1850 appears worthy of con- 
sideration, restricting the right of distress to one year's ar^ 
rears. Where more rent than this is allowed to fall due^ 
the landlord has no right to so summary a proceeding as 
a distress, which is suitable rather for a pressing emer- 
gency than for the ordinary deliberate course of dealing 

(9) See ^. HamUton (351) 0.34* (0 See J. H. Walsh (991) Q. 112. 
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between landlord and tenant. We have seen that, by the 
law of Scotland, the hypothec of the cattle and stocking 
of the farm continues only for three months after each 
gale of rent has become due. By our law it is com- 
petent to the landlord to distrain for arrears of rent due 
for six years previously, though, as against an execution 
creditor who has previously seized the goods, the right 
to the rent extends but to one year. We believe that 
the large and insolvent arrears which were to be found 
on every Irish estate, arose partly from a false and ill- 
judged indulgence, though too often it was the result of 
exorbitant rents, and in all cases the proof that either 
an honest tenant was oppressed, or a dishonest one in- 
dulged(s). Experience has shown that arrears once per- 
mitted to accumulate are never cleared off by payment. 
Where the rent was too high, or the tenant unfortunate 
or fraudulent, or the landlord was too indolent to en* 
force it, it should either be abated or enforced; but the 
Irish landlord was in the habit of taking a middle 
course, neither to enforce the rent nor to remit it, but 
to give the tenant time until, by a repetition of the pro- 
cess, he was crushed by a hopeless load of debt. It is 
time that some change should be made in this mode of 
dealing between landlord and tenant. Arrears of rent 
should not be suffered to accumulate, and the tenant 
should, if possible, be made to begin every year a free 
man, for no good can be expected from a man having an 
arrear of rent hanging over his head, which he can never 
expect to pay ; and the landlord should be required 
either to enforce his rent or to remit it, or at least, if he 
does not avail himself of the special and preferable right 

(«) See article " Tenant Right," Dublin Univtrtity Afd^dzvu^.Febmary, 
1861. '^ ' 
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which the law gives him against the land for the reco- 
very of his rent within the year, he should submit to the 
same means of recovering his rent that other creditors 
possess for their debts. Unfortunately, the Court of Chan: 
oery, the greatest and most powerful of landlords, has set 
a bad and mischievous precedent in this respect, its rule 
being that the tenant is not to be pressed for his rent 
till five months due. The tenants know this, and feel that 
the debt is not due at all till the five months have 
elapsed; and the consequence is, that habits of unpunc- 
tuality are engendered, arrears are permitted to accumu- 
late, and the tenant is ultimately subjected to the process 
of ejectment(^). 

§ 326. General Refkctiom on the Subject of Distress and 
Replevin. — In concluding this most important branch of 
our inquiry, we think we have stated enough to prove 
that the law of distress and replevin in Ireland stands at 
present on a most unsatisfactory basis. If new legisla- 
tion on the subject be attempted, it will be essential for 
both landlord and tenant that the course of proceeding 
shall be certain, inexpensive, and free from technicalities. 
The tribunal to decide must enjoy the confidence of 
both classes. The utmost latitude should be allowed to 
the tenant who is willing but unable to pay his rent, 
whilst the solvent but dishonest man should be taught 
that it is impossible for him to evade the payment of a 
just demand. The landlord, we think, may well afford 
to relinquish the right of distress as an ordinary means 
of enforcing payment of his rent, provided he is allowed 
to retain it as a means for preventing deliberate fraud, 
«nd provided the remedies for the recovery of rent or 

(0 See Blaster Brooke (Beo^vers* Committee) Q. 20, 368. 
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of his. land shall be (as we trust they will) simplified, and 
the landlord enabled in a speedy manner to have the rent 
account taken,. the balance struck, and the amount aseer* 
tained by something in the nature of a judgment. He can 
then avail himself of the ordinary means provided by the 
law for making his judgment fruitful, and thus little in- 
fringement will be made on the practical remedy of the 
landlord, and no injustice will result from a summary 
process analogous to the process of sequestration in Scot- 
land, or the injunction of a Court of Equity, which 
will merely have the effect of preserving the property, 
and preventing the tenant from disposing of it until the 
rent account is taken before the assistant barrister, to 
whom, until some other more convenient tribunal can 
be constituted, might properly be intrusted the exclu- 
sive jurisdiction of deciding in questions of this kind, 
and who might be invested with the power of extending 
the time for payment on sufficient security being given 
for the rent. Above all, means should be adopted to 
put an end to the pernicious license afforded by the ex- 
isting law to the fraudulent tenant, of desecrating the 
Sabbiath, by reaping and conveying away his crop on that 
day ; a practice so demoralizing that it may well excite 
astonishment that it has been even so long tolerated by 
the Legislature. 
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Sect. 327. Condition of Re-entry for Non-payment of 
Rent. — The action of ejectment between landlord and 
tenant, while it is technically for the recovery of the land, 
is almost universally resorted to for the purpose of con- 
straining the tenant to pay his rent. It sometimes as- 
sumes the form of an ejectment on the title, and sometimes 
that of an ejectment for non-payment of rent. By the 
common law it was necessary for the person claiming 
title to lands in all cases to make an actual entry upon 
upon them, in order to support an action of ejectment. In 
the case of a lease, therefore, as the landlord could not 
enter until the lease expired, it became usual to insert a 
condition, that in case the rent should be unpaid at a 
certain time, the lessor should have a right to re-enter. 
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§ 328. Formalities of common Law dispensed vnA. — To 
avail himself of this condition, the common law required 
considerable precision in the time and manner of making 
the demand of the rent, and the re-entry on its non-payment, 
until the Statute 11 Anne, c. 2, in Ireland (a. d. 1712), 
substituted the present summons in ejectment in place of 
the old demand and re-entry, as a means of insisting on 
the terms of the condition. This Statute, however, only 
applied where more than half a year's rent was due, and no 
suflScient distress was to be found on the premises. It 
^was soon followed in England by the 4 Geo. II. c. 28, 
a Statute which has been found adequate to the exigencies 
of society in England, and is, for the most part, the 
Ejectment Statute in operation to this day ; but in Ireland, 
by reason of the frauds and artifices resorted to by tenants 
to evade the provisions of the Statute, and the turbulent 
condition of the country, and the practice (if we may take 
the preamble of the Statute 4 Geo. I. c. 5, as a faithful 
legislative record of the state of the times), of placing 
goods on the premises liable to distress, and then, when 
distrained, of rescuing them by persons unknown, the 
Statute of Anne was followed in five years afterwards by 
the Statute 4 Geo. I., which gave the action of ejectment, 
when a year's rent is due, irrespective of whether there 
be a sufficient distress on the premises or not. The 
foundation of this remedy in Ireland was, and still con- 
tinues to be the experienced inefficacy of the remedy 
by distress, as well from the general inadequacy of the 
distress itself, as the difficulty of rendering it fruitful, 
from the practice of rescue, and the general combination 
against purchasing goods offered for sale. 

§ 329, Statute of Anne encourages Distress, — ^Where a 
distress is practicable, the tendency of the Statute of 
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Anne, and of the law of England, is to compel a landlord 
to redort to it rather than to an ejectment, and accordingly 
distress still continues to be the more effectual remedy 
for rent in England. We have had occasion to consider 
the objections to the process of distress, as a means for re- 
covering rent, owing to the state of society in Ireland, 
and now, as a preliminary to its partial or total super« 
cession, the value and efficacy of the alternative remedy 
should be the more carefully considered. 

§ 330. Remedy ineffectual under StaittUe of Anne. — Prac- 
tically no ejectment ever is or, indeed, can be brought be- 
fore a year's rent is in arrear ; the difficulties of actually 
proving a want of distress in Ireland, whatever may be 
the moral certainty of it, are considered to be so formi- 
dable, that no lawyer ever advises an ejectment to be 
brought on the faith of it. 

§ 331. Ejectment for single Gale of Rent. — A more li- 
beral construction of the analogous Statute in England 
appears to prevail, which renders the ejectment prac- 
ticable, as it ought to be, when no distress can be £>und 
upon the premises countervailing the rent. It would be, 
perhaps, advisable to give greater facilities of ejectment 
for half a year's rent, in order to lessen the inducement 
for resorting to the remedy of distress, which, being avail- 
able for half a year's rent, is consequently brought more 
into exercise than if the remedies were co-extensive{u). 
But, on the other hand, so strong an innovation on the 
prejudices and habits of the people might scarcely be 
justified by the occasion; for, while the remedy of dis- 
tress is suitable to cases of urgency and fraud, the right 
of ejectment should hardly be resorted to on an occasional 
and temporary default, or until it had ripened into an 

(u) W. Sherrard (32) Q. Ill ; G.Clendimng (468) Q. 116. 
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obstinate or deliberate refusal to fulfil the obligations of 
tenancy ; and the non*payment of a single gale shonld 
not, in ordtinary cases, be dealt with as a case ofob" 
stinate default. We are fully sensible of the moral 
value of enforcing habits of punctuality, and discouraging 
the accumulation of arrears of 'rent ; but we are disposed^ 
to think that the public mind is not yet prepared for the 
idea of the summary eviction of a tenant who owes a single 
gale of rent(v), and any remedy, to be practically useful 
to the landlord, should carry with it the full sympathy and 
approbation of the public. 

§ 832. Ejectment on Year's Sent.— The Statutes of Anne 
and Geo. I. only substituted the service of the summons 
in ejectment, in lieu of the technical niceties of demand 
and re-entry at common law, pursuant to the condition in 
the lease. The Statute 5 Geo. II. c. 4, came in aid where 
no such condition of re-entry was contained in the lease; 
and the Statute 25 Geo* II. c. 13, made the ejectment 
available where a year's rent was due, although the instru- 
ment did not in fact amount to a lease, by containing an 
actual demise, and was nothing more than an article, 
minute, or contract, ascertaining the rent. 

§ 333. OrUj/ where Contract is in Writing. — But where 
there is no article or memorandum in writing between 
the parties, ascertaining the rent, the landlord is ex^ 
eluded from the right of ejectment under the Statutes. 
Now the great majority of the lettings in Ireland are by 
parol, and constitute what are popularly called tenancies 



(v) See an article on Tenant Bight most heartQy recommend its perusal 

and Tenant League, in Dublin Uni- to every person anxious to understand 

Dersity ilfa^azifie, February, 1851, of the true bearings of the subject, al- 

great power, and attributed to the though from some ftw of its conclu- 

pen of, perhaps, the highest authority sions we venture to differ, with consi- 

in Ireland on such a subject ^We derable distrust of oorselyea. 
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at will, but strictly tenancies from year to year, which 
can only be determined by notice to quit of six mdntha* 
duration, ending with the particular period of the year 
at which they happen to commence ; and the conse- 
quence of thia state of the law is, that the remedy by 
distress being of no value with a pauper tenant, and of 
very doubtful result with a turbulent or litigious one, the 
landlord is compelled, on the non-payment of his rent, to 
seek redress by removing his tenant by an ejectment ; and 
in order to this, no matter how many years' rent are due, 
must give him a regular six months' notice to quit, as 
though he were in no default whatever, and thereby en- 
counter the loss of an additional half-year's rent during 
the currency of the notice ; and in order to avoid the 
hazard of the baffling system of fraudulent misrepresen- 
tation as to the true commencement of the tenancy, which 
commonly prevails, he is generally obliged to give a full 
year's notice to quit. 

§ 334. Injurious Results ofthisLatv. — This state of the 
law in the first instance gives opportunity for serious mis- 
representations as to the conduct of proprietors in the 
management of their estates. Returns are moved for in 
Parliament, in respect of the numbers of ejectments 
brought in Ireland, distinguishing such as are for the 
non-payment of rent, from those that are on nojbice to 
quit ; with a tendency, no doubt, to hold forth the latter 
as the instances of ejectments brought, not for recovery 
of rent, but wantonly and capriciously, for the purpose 
of clearing and consolidating farms; whereas the great 
majority of such cases will be found to be ejectments for 
non-payment of rent exclusively, in a form most objec- 
tionable and most disagreeable to the proprietor, who is, 
without any good reason, placed in an unfair and invi- 
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dious position before the public, though his ejectment is 
to recover his rent, and not the possession. 

This state of things is not merely inconvenient to the 
landlord, but most injurious to the tenantry and the pub- 
lic welfare. Proprietors, finding that, after an arrear of 
rent has accrued, of say three gales, whether from their 
own forbearance or the impossibility of making an avail- 
able distress, the law gives them no remedy but by the 
circuitous process of a notice to quit, which has gene- 
rally a twelve months' course to run, have endeavoured 
to set themselves right, and anticipate this tedious ordeal ; 
and accordingly it has become the practice on many es- 
tates, to serve notices to quit every year regularly, on all 
the yearly tenants, in order that, whenever an arrear shall- 
happen, and the necessity for removing a tenant shall 
have arrived, the proprietor shall be possessed of the 
right to do so, pursuant to his notice to quit. On one es- 
tate it is recorded, that for thirty years past as many as 
500 notices to quit have been served annually, without the 
least intention of acting upon them ; and though the te- 
nantry may look upon these as waste paper, it places a tre- 
mendous power in the hands of the landlord, which might 
possibly lead to great tyranny(i£T) ; is a source of annoyance 
and irritation to the tenantry, as a mark of want of con- 
fidence(^) ; and is injurious to the estate, as giving a feeling 
of insecurity that paralyses exertion, checks improvement, 
and keeps everything in an unsettled state(y) ; and con- 
sequently landlords have deeply lamented that the state 
of the law of ejectment compels them to serve such peri- 

(») A. Maier (180) Q. 121 ; J. (y) J. Kincaid (11) Q. 160; P. 

Kincaid (11) Q. 160. Coyle (287) Q. 36 ; B. Mohan (240) 

(*) W. Blacker (62) Q. 12. Q. 17. 
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odical notices to quit upon respectable tenants, to recover 
their rent, when unpaid, by ejectment(r). 

§ 385. Parol Tenancies should be subject to Ejectment. — 
The policy of putting a stop to this custom of annual 
notices to quit cannot be questioned; and it. is difficuU 
to see how;thiE.caa be accomplished otherwise than by 
enacting that tenants by parol, owing twelve months* 
rent, shall be liable to ejectment, giving them,a« a fair 
equivalent, the same right of redemption as tenants unde^ 
leases enjoy, which, under a notice to quit, they are de- 
prived of(a). This change in the law would give tenants 
a new right, whereas it would not enlarge the present 
right of the landlord, but give him a more effectual re* 
medy for the right that^he has, and one less injurious to 
the public interests. A bill did pass the House of Lords 
in :th« session of 1850, giving the remedy to the land- 
lord of an ejectment on the Statutes in such case, but re- 
quired of him the abandonment of the arrears of rent, a' 
the premium for being enabled to get back his land. Thi- 
might be a prudent compromise for a proprietor to make, 
but we submit, with great deference, it is hardly a just 
principle for the Legislature to act upon, and if the nature 
of the tenancy ought not to prevent the landlord get- 
ting posseasioh of his own when his rent is not paid, it is 
scarcely right to mulct him in a penalty for asking what 
is but common justice. The facilitating of the assertion 
of this right of ejectment for non-payment of rent T^ould 
most probably tend to diminish the frequency of distresses 
for rent, and would justify some modification of the pre- 



(z) Dean Stannus (94) Q. 104 ; (a) Dean Stannns (94) Q. 104 ; 

J. Forsyth (99) Q. 106. J. Kincaid (11) Q. 169. 
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sent arbitrary and summary system of taking the law into 
one's own hands. 

§ 336. Necessity of a Reversion. — ^Another very serious 
obstruction to the use of the action of ejectment and re- 
plevin under the Statutes, is of a character so technical 
and absurd, that a legislative remedy is loudly called for. 
It is called in law the necessity for an actual reversion.; 
in other words, where parties contract upon the footing 
of landlord and tenant, and reserve a rent, nevertheless if 
the landlord has not taken care to demise for a less period 
than his own term, whether by a year, a month, or a day, 
his ejectment under the Statutes would fail, according to 
the decision of the House of Lords, overruling the opinion 
of the Courts of Common Pleas and Exchequer Chamber 
in Ireland. If the landlord held the farm for three lives, 
and leased for the same three lives, his ejectment would 
fail : although if he leased for the lives of a thousand other 
people, the youngest in the community, his ejectment 
would be sanctioned by the Statute. An objection such 
as this, in direct contravention of the intention of the par- 
ties, and opposed to justice, cannot but be mischievous. A 
provision in the Government bill of last session very pro- 
perly was made to remedy this anomaly. 

§ 337. Service of Ejectment. — The ejectment, when 
brought, must be served on the tenant under the lease or 
instrument sought to be evicted, and his assignee, and on 
every person in possession or in receipt of the rents and 
profits of the premises, and on every mortgagee whose 
mortgage is registered, and on his assignee(d). So that, to 
recover his rent or his land, the proprietor is obliged, in 
order to insure his action from defeat, to institute a regu- 

(6) 25l8t General Order of 28rd December, 1850. 
z2 
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lar registry search, as if he were about to purchase or sell 
his estate. He is bound to effect service on mortgagees 
and assignees, in the prescribed manner, whether present 
or absent, or, by an application to the Court, to get per- 
tnission to substitute some other mode of service ; and he 
IB bound^o invite the opposition of every cottier on the 
farm, by serving him with a copy of the summons in 
ejectment. The number of services that sometimes be- 
come necessary, underthe rule in this country, may be 
judgejl of from the Statute 4 Geo. IV. c. 89, by which 
the Legislature thought it necessary to enact that no at- 
torney shall recover anything beyond the actual expenses 
out of pocket, for service of more than two hundred copies 
of the ejectment. 

In England, the rule of law is less severe upon the 
landlord, who is only bound to serve those actually in 
occupation, and need not trouble himself to discover ei- 
ther the absent lessee or his mortgagee, when they intrust 
or abandon the possession to others. 

This rule is not only more reasonable, but is more 
consonant with the nature and origin of the summons in 
ejectment, which is a substitute for the demand of the 
rent and re-entry at common law, which were of necessity 
made upon the premises. 

§ 338. Proof of Title by Landlord. — Having served 
all the proper parties, it is competent for any of them, 
whether lessee or his assignee, mortgagee or his assig- 
nee, or under-tenant, whether substantial or pauper, and 
whether one year's rent or six years' rent are due, to take 
defence, and compel the landlord to prove his title at the 
following assises, withholding the possession in the mean- 
while, and suffering the arrearof rent further to accumulate. 
If the landlord be the immediate lessor, his cc^e may be 
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simple enough, consisting of the production and proof of 
execution of the counterpart of the lease, and formerly 
of the affidavit of service(c). But when the landlord's 
title is a derivative one, the proof of his case is much 
more difficult and expensive. The Statute 8 Geo. I. 
c. 2, was intended to lessen this difficulty, and enacted 
that it should be sufficient to prove the execution of the 
counterpart, and a three years' receipt of the rent, by the 
landlord, or those under whom he derives. But the 
case of there being no counterpart lease, or it being lost 
or mislaid, was not provided for till the 5 Geo. II. c. 4, 
8. 3, which was intended to affiDrd greater facilities of 
proof, and in such case substituted the proof of the origi- 
nal lease, or of a copy of the counterpart. But a further 
case still remained to be provided for, which not unfre- 
quently arose, namely, where there is neither counter- 
part nor copy available, in which case, though the regis- 
tered memorial is evidence for the defendant to defeat 
the ejectment, it is not available for the landlord to sup- 
port it. The operation of the new Registry Act, requir- 
ing an exact copy to be registered, will, perhaps unin- 
tentionally, supply this omission, as to all leases hereafter 
to be registered. 

§ 339. Fruitleamess of tlie Ordeal. — But, whether the 
proo& necessary to establish the plaintiff's title be simple 
or expensive, the fruitlessness of the ordeal is usually the 
same. It is gone through for no sufficient purpose, and 
it ends in no satisfactory result. 

The defence, when taken, is most commonly by the 
greatest pauper on the farm, at the instigation of the 
more substantial tenants, and at an expense insignificant 

(c) 261st General Order now dispenses with the latter. 
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when compared with the value of the possession which it 
secures the retention of for six or nine months. It se- 
cures this advantage utterly irrespective of the merits of 
the case, or the ability of the party availing himself of it 
to indemnify his adversary against the costs which it wan- 
tonly entails upon him. Therefore, as might naturally be 
expected, almost every ejectment is defended, and the 
landlord is invariably obliged to go through the ordeal 
of proving his title, though the defendant rarely appears 
at the trial which he has necessitated, and still more rarely 
in any known instance successfully establishes the de- 
fence he has taken by a case on the merits. The defence 
to the ejectment, when successful, is almost uniformly 
technical: that some third person has not been served 
with the ejectment; that there was no reversion; or that 
the landlord has taken possession of a piece of bog, and 
lost his right to the benefit of the Ejectment Statutes ; or 
that the ejectment is brought too soon by a few days. 
Against such defences as these, the landlord certainly re- 
quires protection, and security against the costs of being 
obliged to prove his title at, perhaps, the remotest part 
of Ireland, at an enormous expense ; meanwhile his rent is 
unpaid, and his property withheld and misused, and with 
no better security for his costs than a pauper defendant^ 
who ultimately exonerates himself by taking the benefit 
of the Insolvent Debtors' Act. 

§ 340. Rent Account the only Question When there 

happens to be a bond fide defence on the merits, it of ne- 
cessity resolves itself into a very simple question, namely, 
the fact of tenancy and the state of the rent account, 
whether or not so much rent is due as is claimed. These 
facts would seem to be capable of being satisfactorily as- 
certained without such elaborate preparation and vexa- 
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tious litigation; and when once the state of this account 
is settled and determined, there can be no possible ad- 
vantage in requiring all this expensive process to be gone 
through. The diflSculties it interposes are both injurious 
to the landlord and demoralizing to the tenant, enabling 
him to set his engagements at defiance, and postpone the 
discharge of his liabilities, setting a bad example to the 
neighbourhood, which sometimes becomes an evil of the 
greatest magnitude, and it ultimately recoils to his own 
ruin, as the expense which this baffling system occasions 
becomes an eflFectual impediment to his ever being able 
to redeem his farm(rf). 

It is of real consequence, by a strict but just polity, to 
cultivate, if not create habits of punctuality ; and it would 
be beneficial to the tenantry themselves, that, when, once 
the state of the rent account is ascertained, there should 
be no opening to a wanton or vexatious opposition. 

§ 341. Determined summarily. — Where nothing more 
than the state of the rent account is in question, the dis-< 
pute should be dealt with summarily, cheaply, and on the 
spot. There may, no doubt, arise serious questions be- 
sides the state of the rent account, and it would be unjust 
to give a landlord summary powers of putting out the te- 
nant where such defences really exist ; but the possibility 
of such defences existing, which every person connected 
with the law knows to be of very rare occurrence, and to 
be still more rarely founded injustice, should not be made 
the pretext for allowing frivolous and unfounded defences 
to be set up by paupers, for the mere purpose of with- 
holding the possession(^). 

§ 342. Process in Scotland. — In Scotland, when a te- 

(d) See W. T. Hamilton (Recdv- (c) Fide infra, sects. 360-2. 

era' Committee) Q. 1445, 1449. 
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nant runs in arrear for a full year's rent, or deserts the 
possession, or leaves his farm uncultivated at the proper 
season of the year, the sheriff of the county, when applied 
to by the landlord, orders the tenant to find security for 
the arrears of rent, and for payment of the five following 
gales of rent, if so much of the lease remains unexpired; 
or on failure to find security within a specified time, to 
remove from the farm as if the lease had expired. If the 
tenant pay the arrears before the decree of the sheriff, he 
is not bound to give security for the future gales ; but if 
he have left his farm uncultivated or deserted, he can only 
remain on finding the required security. 

If the tenant fail to pay the arrears, or to find security 
within the time prescribed, the sheriff decrees him to re- 
move ; and this decree is followed by a precept of eject- 
ment, on which he is required to leave the premises within 
six days(/). 

§ 343. Applicable to Ireland. — There does appear to be 
a very great propriety in the rule of the law of Scotland 
on the subject, and it is well deserving of attention whe- 
ther it might not suggest some improvement upon our 
very imperfect system. The rent account might be 
cheaply and at once determined by some permanent local 
tribunal, competent to deal with any questions that mi^t 
be raised with respect to tenancy or otherwise, with a 
right of appeal, on security being given, to one of the 
superior Courts in Dublin ; and when once the state of 
the rent account was ^certained, there should be a sum- 
mary mode of restoring the possession to the proprietor. 
The Report of the Committee of the House of Commons 
on Receivers, has already recommended that the recovery 

(/) See Erakiiie^s histitates, book ii. sect 49. 
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of rent due by tenants under the Court should be en- 
forced by a summary process, on a certificate of the Master 
adjudicating on the amount of rent due(gr). But, in re- 
spect of other tenants, there may at present exist some 
difficulty in fixing upon a tribunal, at once competent to 
take this account, unsuspected of partiality, and always 
present. The Court of the assistant barrister would fulfil 
the two first conditions, but perhaps not the third ; and 
magistrates at petty sessions, although the Legislature will 
entertain no doubt of the rectitude of their decisions, ne- 
vertheless might not be a satisfactory tribunal to the te- 
nantry, as too much allied to the higher and landlord 
class, to invest with such extensive and summary powers. 
The law has already constituted the deputy sheriff 
judge, or assessor, in writs of inquiry of damages, and 
odier inquisitions involving far more difficulty than the 
state of a rent account ; and such an officer, with local as- 
sistants in remote districts, might, perhaps, efficiently 
discharge this duty, subject to appeal to some higher tri- 
bunal, on security being given for the rent. The office of 
deputy sheriff, if made permanent, and appointed by the 
Crown, affords in itself ample compensation for competent 
and respectable men. The policy of having fluctuating 
sub-sh'eriffs has never been really carried out, and the eva- 
sion of a most inconvenient law has had an injurious effect 
upon those qualified, and desirous of retaining the office. 
It requires considerable skill and experience, and the du- 
ties of the office, from the very necessity of things, can- 
not be satisfactorily discharged by a transitory officer. But 
until the sherifl^'s Court can be so constituted, there ap- 
pears to be no other tribunal so satisfactory as the Court 

0) See also W. T. Hamilton (Beceiven* Committee) Q. U60, 1445. 
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of the assistant barrister, if its proceedings were &impli- 
fied, and freed of the uncertainty we shall have occasion 
to notice hereafter, 

§ 344 Receipts on Account — In taking an account of 
rent, it might be fiiir and just to require that all re- 
ceipts for rent should specify the particular gale in re- 
spect of which it has been appropriated ; and in the ab- 
sence of any such statement, or, in other words, in cases 
of receipts for rent on account, to treat the receipt aa 
being pro tanto a discharge of the gale next preceding its 
date, and of all antecedent gales. This suggestion has 
been made in consequence of the evils experienced from 
the prevalent practice of giving receipts on account, and 
allowing hanging gales, leading to great confusion and dis- 
putes between landlord and tenant, and placing the latter 
in a position of insecurity (A). Lord Chancellor Sugden 
so strongly condemned it in case of receivers, as to have, 
by a General Order of the Court of Chancery, annexed a 
penalty of forfeiture of the receiver's poundage-fees, in 
case of his giving a receipt on account merely(i)>; and the 
Government bill of last session embodied the suggestion 
in one of its clauses. 

§ 34&« Limitation Rent Account — Others would pro** 
pose to check this evil of the hanging gales or arrears of 
rent being suffered to accumulate over the tenant's head, 
by contracting the period of limitation within which the 
rent may be recovered against the land (which is now 
six years in case of a distress ot ejectment, and twenty 
years in covenant for non-payment of rent) to one or two 
years,, leaving the remedy against the person as it is{k) ; 



(A) Rev. J. Griffin (492) Q. 22 ; (*) See Sergeant Howley (1) Q. 

D. WilUamson (628) Q. 14. 99 ; C. James (889) Q. 17. 

(f) 8 G.^0. SrdJanuaiy, 184^. 
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but this would most probably operate severely againat 
the tenant, compelling the landlord to greater strictness 
in enforcing his rights. We, however, are by no means 
sure that some further limitation of the power of dis- 
tress and ejectment for rent would not be advisable. 

§ 346. Right of Redemption. — The Statute law gives 
the tenant a locus penitentice from the beginning of the 
proceeding to the end. The 9 & 10 Vict. c. Ill, s, 1, 
requires the summons in ejectment to state the amount 
claimed for rent, and that further proceedings will be 
stayed if paid. The second section enables the tenant to 
9tay proceedings at any time before the notice of trial is 
served, by lodging the amount of rent and costs in Court, 
and letting the landlord proceed for more at the peril of 
costs. The 11 Anne, "c. 2, enables the tenant, at any 
time before the trial itself, to tender the rent and' costs, 
and stay the proceedings ; and even after the landlord has 
had judgment to recover the possession of his lands, the 
9 & 10 Vict. c. Ill, s. 3, gives the tenant the power of still 
stopping the execution of the habere on the same terms; 
and lastly, the same Statute of Anne enacts that, even 
after the landlord has been put into possession, the te- 
nant may at any time within six months, and his mort- 
gagee within nine months, file a bill in the Court of 
Chancery to redeem, on lodging the rent and costs: and 
it has been held, that the commission of the grossest waste 
and dilapidation of the premises does not disentitle him to 
this statutable indulgence. 

§ 347. Injurious to Landlord. — Thus the landlord, after 
having successfully combated all the difficulties which the 
law interposes to the recovery of his land, when ultimately 
successful, is oftentimes dragged into a fresh and perhaps 
still more expensive litigation, in a Court of Equity ; and 

2a 
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the settlement, which ought to have been made without li- 
tigation, is ultimately compelled after irreparable mischief 
has resulted to both parties. But in the meanwhile, and 
in ordinary cases, the result of this statutable right of re- 
demption conferred on a defaulting tenant is to render the 
premises useless to the landlord during its currency, as 
no new tenant, of course, can safely enter upon any 
course of cultivation for a period so short and uncer- 
tain. The law makes no distinction between the indul- 
gent and the severe landlord, or between the unfortu- 
nate and the incorrigible tenant. It is the same whether 
the ejectment is brought for two gales of rent or for five, 
and it adds severely to the hardship of the present state 
of the law of ejectment in the case of the considerate pro- 
prietor, who will be reluctant to have recourse to an 
ejectment for less than three or four gales of rent. They 
are lost, and a considerable period elapses before the pos- 
session is regained ; all that time is lost ; and, in addition 
to this, the law, on a speculation of a redemption, ordains 
an additional six months' suspension of all profit or use of 
the farm, no matter how gross or how deliberate the de- 
fault may have been. If the landlord resorts to his no- 
tice to quit, he may avoid this right of redemption, but 
it is at the cost of forfeiting an equivalent period of six 
months or more. It would seem just, that where the 
ejectment is brought for a certain number of gales of rent,- 
the landlord should be entitled to the absolute and not 
the conditional eviction of the possession of the default- 
ing tenant, at least unless some security for prospective 
gales of rent be given, as in the cases we have mentioned 
from the law of Scotland(/). A bill introduced some 

(0 See J. R. Price (1026) Q. 80. 
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years ago by Sir Emerson Tennent, we understand, did 
propose to limit the right of redemption to two months 
in cases of ejectment on parol demises, but any such dis- 
tinction would probably be injurious to the granting, of 
regular leases. 

§ 348. Forcible Entry and Detaitier, — But there is ano- 
ther mode of regaining the possession by the tenant, very 
common in Ireland, against which the landlord needs pro- 
tection, that is, by forcible entry and detainer. After the 
sheriff has given over the possession, and departed, the te- 
nant will resume it by force or fraud, and occasion the 
landlord considerable trouble, expense, and delay, in ap- 
plying to the Court for a renewal of the writ of habere. 
The prevalence of the practice in Ireland has, perhaps, led 
to the enactment of the 26 Geo. III. c. 24, s.64, peculiar to 
this country, making the taking forcible possession a felony, 
and punishable with transportation for seven years. How- 
ever, the extreme severity of this law defeats itself, and it 
is of no practical value in preventing the offence it seeks 
to punish, so severely. The law in England, so early as 
5 Ric. II. c. 8, made it a misdemeanour ; and the 8 Hen. VI. 
c. 9, a Statute which we believe to be still in force in 
Ireland at present, enabled justices of the peace to restore 
the possession to the former possessor ; but its provisions 
have been so long disused, that they are generally con- 
sidered to be obsolete, and magistrates are naturally cau- 
tious in exercising the powers it confers(m). Whether it 
be actually in force at present or not, it would be well 
that its provisions were re-enacted and revised, so as that 
there should exist no doubt as to the jurisdiction of ma- 
gistrates, and no excuse for their not exercising a power 

(m) See M. N. Roche (982) Q. 9. 
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of a character so wholesome. One of the provisions of the 
Landlord and Tenant Bill of the Government, in the ses- . 
&ion of 1850, very properly did propose to make the of- 
fence a misdemeanour; and on a certificate of a justice of 
the peace, of its commission, to warrant the sheriff to exe- 
cute the habere anew. 
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Sect.. 349. CivU Bill Jurisdiction for Rent, — The jurisdic- 
tion of the civil bill Court, in case of ejectment for non- 
payment of rent, was given by the Statute 56 Geo. III. 
c. 88, in the year 1816, and was originally to the extent 
of £20, and now, by the 1 Geo. IV. c. 41, s. 1, is ex- 
tended to £50 Irish currency (£46 3s. Id. British). It is, 
like the ejectment in the superior Court, available only 
when the relation of landlord and tenant is legally per^ 
feet, by the subsistence of an actual reversion(n), and 
when that relation is created and evidenced by an article 

(n) Antey sect 886. 
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in writing ascertaining the rent(o). When these condi- 
tions do not exist, the landlord is compelled to proceed by 
ejectment on the title, on a six months' notice to quit. It 
is unnecessary here to recapitulate the observations al- 
ready made upon the impolicy and inconvenience of this 
state of the law. 

§ 350. Number of Sermcea. — The civil bill ejectment 
for non-payment of rent, for any sum, however small, must 
be served upon every person in the actual occupation, 
and upon every party having a registered interest in the 
premises, whether as assignee, mortgagee, or otherwise ; 
and therefore, to make this jurisdiction for small rents 
available, it becomes necessary very frequently to have a 
registry search made, and services effected accordingly, 
at an expense wholly disproportionate to the value of the 
rent(/)), and the costs of which cannot be recovered 
against the opposite party. The objections raised to this 
practice, in respect to ejectments in the superior Courts(5'), 
of course apply with tenfold force to a process for reco- 
very of small rents, in which case it amounts to a virtual 
denial of justice. 

§ 351. Proof of Service* — But the expense and diffi- 
culty of service is not only the same in the inferior 
Court as in the superior, but the mode of proof of the 
service is very much more onerous. In the superior 
Court, if service is effected on an hundred persons, the 
production of an office copy of the process-server's affi- 
davit was sufficient; and now, we believe, it becomes 
wholly unnecessary for the landlord to make it any part 
of his primd fade case ; but in the civil bill Court it 



(o) Se(9 sect. 883. tive** search should be offered in evi- 

(p) Mr. Longfield, hi his work on dence. 
Ejectments, p. 171, says, a ** nega^ (9) See section 887. 

2a2 
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must be proved by witnesses vhd voce^ whether the ser- 
vice were eflPected in the immediate or in the remotest 
county, or abroad; andif a witness fall sick, or refuse to 
come from places beyond the jurisdiction, the landlord 
will be defeated(r) : therefore both the mode of service re- 
' quired, and the mode of proof^ furnish abundant means of 
defeating the proceedings. 

§ 352. No Judgment by Default. — It has been very pro- 
perly noticed, that in the civil bill ejectment there is no 
such thing as the possibility of getting a judgment by 
default; and the landlord is obliged to prove his case, 
although no defence is taken by any body. This is an anOi- 
maly that should not exist. It throws ab unnecessary 
impediment in the way of the landlord, and entails a 
useless expense that cannot be justified upon any ground 
whatever(5). A bill has been introduced by Her Ma- 
jesty's Government in the present session of Parliament, 
but we do not observe that this serious defect has been 
considered or provided for in respect of ejectments. 

§ 353. Variances and Techmealities. — The civil bill is 
required to contain ten particulars, the names of the land- 
lord and of the tenant respectively, the nature of the 
tenancy, the description of the premises, the barony or 
parish in which they are situate, the rent at which they 
have been holden, the amount due after all fair allow^ 
ances, and the time of its accruer. In these several par- 
ticulars are introduced so many elements of failure, from 
which it is difficult to escape by the exercise of ordinary 
skill and attention ; and consequently, as we might expect, 
we find civil bill ejectments are too frequently defeated 
on points of law and technicalities, beside the merits of 

(r) See H. Baldwin (18) Q. 19 ; («) Mr. Longfield's Beport to the 

A. Baker (1068) Q. 80. Statistical Sociefy. 
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tiie case. In the superior Courts there is a power of 
amendment of the record on points not affecting the me^ 
rits of the case, which is liberally exercised ; but though 
there is a clause to the same effect in one of the Civil Bill 
Acts, it is very generally complained of that it has not 
had the desired effect in practice in the civil bill Court* 
It may be difficult to frame any enactment that will safely 
and effectually remedy this evil, but it would be well that 
the principle was more emphatically declared, and more 
consistently acted upon, that no variance in point of form 
should defeat any proceeding that can be made stand con- 
sistently with substantial justice, so as to prevent, as far 
as possible, any case being decided upon a point of form, 
contrary to its merits, which is mischievous and demora- 
lizing to the tenantry, while the expectation of such an 
event leads to litigation and fraud, by giving every party 
some chance of success, however deficient in merits bis 
case may he(t). 

§ 354. Right of Appeal — ^There is to both parties the 
right of appeal to the next going Judge of assize ; but it 
is, perhaps, not of very much practical value to the land- 
lord, as the expense of producing witnesses and proving 
the case a second time is considerable ; and the result is, 
that landlords are led to prefer the proceeding in the su- 
perior Courts(u) : but to the tenant anxious to prolong his 
possession of the farm, the right of appeal is frequently a 
matter of more importance. 

§ 355. Verijication of. — The civil bill ejectment must 
be verified by the landlord or his agent. This is a very 
proper and useful guard against the abuse of the process, 
and has secured it from being in any considerable number 

(0 See M. Longfield (61) Q. 69. («) See J. Leahy (688) Q, 29* 
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of cases made use of, except where a probable cause of 
action really existed. It is, however, very much com- 
plained of that the landlord's afEldavit is required to be 
taken at the sessions, without any adequate necessity, and 
at great inconvenience. It is not a viva voce examination 
that takes place, and the affidavit may be taken at any 
period of the session from the commencement ; and after 
making it, at great loss of time and expense, the landlord 
or his agent may go away. This being so, it appears to 
be an idle and vexatious thing to require the personal 
presence of the landlord at the sessions for such a purpose. 
If his presence be required for thg purpose of examin- 
ing him, it is competent to the tenant to summon him ; 
but where no such intention exists, an affidavit made in 
the ordinary way, before a master extraordinary of any of 
the superior Courts, would seem to answer all the purposes 
of the occasion, as well as the present useless Mid onerous 
method of verifying the civil bill(t?). 

§ 356. Costs of. — The costs allowed by the civil bill 
Act are very difierent from the costs which the landlord 
is in ordinary cases obliged to incur. No allowance was 
made for witnesses, in proportion to the distance from 
which they come, until the 11 & 12 Vict. c. 28, allowed 
a sum not exceeding £5 to be taxed for any witness not 
residing in the jurisdiction (w). 

§ 357. Comparative Advantages of, — If there be many 
services to be effected, or witnesses to be brought from a 
distance, or if the landlord wish to avoid the multiplied 
chances of defeat which the technicalities of the civil bill 
proceeding involve, he is generally advised to institute 
his proceedings in the superior Courts. But whei:e those 

(v) Seif^eant Howl^ (1) Q. 98, (w) Sergeant Howley (1) Q. 98» 

98 ; P. Bead (58) Q. 162. 98 ; P. Bead (158) Q. 162. 
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difficulties do not exist, and the rent is small, the pro- 
ceeding by civil bill, which may be taken at every 
quarter, aflTords, at a trifling expense, a decided ad- 
vantage over the protracted delays of the ejectment in 
the superior Courts. Some persons, who profess a very 
false or sentimental morality, have said that the facility 
of the civil bill ejectment violates the sacredness of pos- 
session, and appear to think that the tenant has a vested 
interest in the protection which the expense of the eject- 
ment in the superior Courts hedged him round with, pre- 
venting the landlord from disturbing the possession or 
recovering his own property, but at an expense of £9 
or £12 ; and if the tenant took defence (at an expense of 
£1), he entailed upon the proprietor the formidable ex- 
penses of a record at the assizes, by which means tenants 
have, no doubt, succeeded in keeping possession of their 
holdings(.r), but, it should have been added, against every 
principle of justice and honesty. 

§ 368. Whether too peremptory. — The complaint assumes 
a more plausible form, when it is stated that the notice, 
which was formerly thirty days, has been unreasonably 
abridged to fifteen days(y), not leaving time sufficient to 
enable the landlord and tenant to settle their differences. 
But considering that the sessions are held quarterly, the 
thirty days' notice was found generally to entail the loss of 
an additional half-year's rent to the landlord, and seldom 
found the tenant anything better prepared for his defence, 
as he would never commence till more than fifteen days 
had expired(;2r). On the other hand, though the ejectment 
in the superior Court gave the dishonest tenant more time, 

(*) See W. Ford (1094) Q. 87, 86 ; 1. a Huagey (277) Q. 66. 
a8 ; C. M'Mahon (267) Q. 28. (z) See H. Baldwin (18) Q, 20. 

(y) See N. P. O^Gorman (16) Q. 
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it entailed quadruple expense upon him who was able to 
pay (a), besides affording less chance of a nonsuit on 
technical grounds, and from the complication of the proof 
of service, which are reckoned among the advantages of 
the civil bill ejectment(5). 

§ 359. Equitable Defence to. — A more legitimate advan- 
tage resulting to the tenant from the civil bill ejectment 
code is the right of insisting upon any equitable defence 
he may have to the proceeding, and of examining his land- 
lord to prove payments, from which he would be pre- 
cluded in the superior Courts, until he instituted an inde- 
pendent proceeding in the Court of Chancery. 

§ 360. Right of Redemption. — Lastly, the tenant has the 
right of redemption by a civil bill at an expense of about 
£4, which perhaps could not be exercised in the superior 
Courts at much less than twenty times the cost, indepen- 
dently of the expenses of the ejectment itself(c). 

§ 361. Operation favourable to Tenant. — On the whole, 
the operation of the Civil Bill Ejectment Statute has, ac- 
cording to the report of the Land Commissioners, proved 
favourable to the tenant ; and the cheapness of the remedy, 
so far from being fairly urged as an objection to it, is de- 
cidedly for the advantage of the honest tenant ; and the 
increase of expense can have no other object than to deter 
landlords from attempting to enforce rights which the law 
professes to secure to them, and to assist dishonest tenants 
who are desirous to keep their landlords at arms4ength(dy. 

§ 362. Improper Litigation in Ejectment for Rent, — We 
have already stated that we conceive it to be a great 
anomaly and injustice to permit so much litigation, de- 

(a) See N. P. O'Gorman (16) Q. (c) Sergeant Howley (1) Q. 71. 

86. {d) See Sergeant Howley (1) Q. 

(6) See W. Ford (1094) Q. 88. 75. 
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lay, and expense, to be incurred for so simple a matter 
as the ascertainment of the state of the rent account be- 
tween a landlord and his tenant, and have referred to the 
summary proceedings used in Scotland, in respect of rent, 
as worthy of the consideration of every legislator anxipus 
to improve the condition of Ireland. All remedial mea- 
sures will be inadequate until the observance of good faith 
in the keeping of contracts is rigidly enforced, and their 
violation summarily and promptly redresged. The pro- 
ceeding should be summary, cheap, and, above all, so cer- 
tain, that a defendant holding possession unjustly should 
know that he has no chance of success in a law-suit(^). 
The present law of ejectment is, on the contrary, so framed 
as to be dilatory, expensive, and so uncertain, that a land- 
lord is selfishly induced to buy justice more cheaply and 
speedily, by bribing his tenant to abandon an unjust pos- 
session, rather than pay for the law's more costly redress ; 
and a tenant is induced to withhold the possession, know- 
ing well that he has every chance of success in the many 
technical difficulties which the law has interposed in' the 
way of the recovery of the land, and that it is worth to 
him, being a pauper, about as much as the expense and 
loss which the landlord must incur in removing him. 

§ 363. Enhances Competition for Land. — This state of 
the law unduly enhances the competition for land upon 
the honest and solvent tenant, for the advantages which 
an unjust state of the law confers on the mere possession 
of the land to the insolvent is, as truly stated in an article 
to which we have already referred, so great that the solvent 
farmer can never compete with the magnificence of his 
offers. The competition for the land is thus confined to 

(e) See article " Tenant Right," Dublin University Magazine, February, 
1«51. 



Digitized by LjOOQ IC 



276 dVIL BII.I. SJSCTMENT FOB B£ST» 

paupers, from which the solvent tenant is excluded. But 
let the state of the law be altered ; let the landlord, when 
his right is clear, be entitled to justice, — prompt, cheap, 
and certain ; and the dishonest or insolvent tenant, who 
can no longer hope to make an unlawful gain, bj selling 
his power to do wrong, vrill permit the honest and solvent 
tenant to obtain the land on moderate terms. The rent 
will be not that sum which a tenant who expects almost 
unlimited credit may promise to pay, but that sum which 
a tenant can undertake to pay punctually as it falls due, 
with the certainty that punctuality will be required by 
the landlord(/). 

§ 364. RerU Account taken by local Tribunal. — The 
taking of the rent account is a matter which should not 
be suffered to be embarassed with such operose machi- 
nery ((/). There are many tribunals competent to deal with 
the subject, and if we would prefer the sheriff's Court, 
presided over by a permanent officer, to the petty sessions, 
it is not because the latter tribunal would not be as com- 
petent and as trustworthy, but we think it would be bet- 
ter that country gentlemen should be free from suspicion, 
and that the law has already assigned to the sheriff's 
Court the discharge of duties somewhat analogous. 

In Scotland, we believe, the sheriff's Court alone is 
competent in cases of ejectment for non-payment of rent, 
in the first instance, except in cases of rent under £5, 
which may be recovered before magistrates. But the 
sheriff's Court in Scotland is more analogous to our 
Court of the assistant barrister, perhaps, than the Court of 
the deputy sheriff, under its present circumstances. But, 
whatever be the tribunal selected, it should be a local 

(/) Article "Tenant Bight," in broary, 1861. 
Dublin UnivertUy Magazine, Fe- (ji) Vide ante, sects. 839-<41. 
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and a permanent tribunal, and perhaps should be compe- 
tent to deal with all ejectments for non-payment of rent, 
no matter what the amount may be, so long as the prin- 
cipal question to be determined is the state of the rent 
account. It must be apparent to every reasonable mind, 
that in a proceeding for the recovery of the possession, 
in consequence of a breach of the condition for payment 
of rent, expressed or implied in every letting, the* ques- 
tions to be decided should be twofold : — first, whether the 
amount of rent claimed, or a portion of it suflScient to 
sustain the proceeding, is really due ; secondly, whether 
the relation of landlord and tenant actually exists. The 
first is a question of mere calculation ; the second should 
be one of intention. If these two questions were sub- 
mitted to the judgment of any practical man endowed 
with an ordinary share of intelligence, his decision, we 
venture to affirm, woidd do justice in ninety-nine cases out 
of every hundred. He would merely inquire and decide 
whether the defendant had actually enjoyed the land, as 
tenant, in the ordinary sense of the word, to the plaintiff*, 
without having paid the stipulated rent, or a fair propor- 
tion of it ; and he would disregard all objections of -a tech- 
nical or formal character, that did not affect this main ques- 
tion. He could satisfactorily fix the period within which 
the possession was to be given up to the landlord, and 
might judiciously extend that period, on proper secu- 
rity being given for the arrears of rent and the costs. 
There is no reason, as it appears to us, why the ejectment 
for non-payment of rent, in all cases, should not be re- 
stricted to these two questions, with a power of appeal to 
one of the superior Courts of law, regulated in such a 
way as to discourage delay or vexatious litigation ; or why 
the jurisdiction of the superior Courts on this subject, ex- 

2b 
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oept in cases of appeal, might not be safely abolished, and 
the Statute-book relieved of a mass of enactments, and 
those engaged in the profession of the law of an accumu- 
lation of cases, which it would take a considerable portion 
of one^s life thoroughly to digest and understand. 



CHAPTER XXIV. 

EJECTMENT AGAINST OVERHOLDING TENANTS. 
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Sect. 365. Notice to Quit umally for Rmt. — We have 
already said that the ejectment for the recovery of rent 
in Ireland most frequently assumes the form of an eject* 
ment on the title preceded by a notice to quit, by reason 
of the impossibility of the landlord availing himself of 
the Statutes in respect of non-payment of rent when the 
letting is by parol merely, as the ordinary yearly tenan- 
cies are ; and it is chiefly in that view, and so far as the 
relation of landlord and tenant is involved in it, that we 
consider the ejectment on the title against overholding or 
deserting tenants, 
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§ 366. Uncertainty of. — In order to avail himself of 
this remedy, the landlord is obliged to give a notice 
to quit, which shall be of six months^ duration, and 
shall terminate at the exact period of the year at which 
the tenancy commenced. The precise period at which 
a tenancy originally commenced is often a matter of 
some difEculty to ascertain ; and, as one of the Masters 
of Chancery, in his evidence before the Receivers' Com- 
mittee, observed, the consequence of this difficulty and 
uncertainty is, that in order to eject an idle or fraudulent 
tenant, your notice to quit must be for a full year, as you 
cannot exactly tell when it will terminate properly(A) ; 
and a year and a half passes away before you can get 
possession of the land, which is lying waste, or pernici- 
ously misused by the tenant, in the meanwhile(f). 

§ 367. Warning in Scotland at uniform Periods, — In 
Scotland, all notices to quit, or warnings, are given forty 
days before Whitsuntide or Martinmas (15th May and 
11th November); and it would be desirable that some 
fixed gale days should be declared by law, by which, in 
the absence of express stipulation to the contrary, tenan- 
cies should be terminable by notice to quit. The ordi- 
nary gale days in some parts of the country, 25th March 
and 29 th September, might be conveniently changed to 
1st May and 1st November. The present system in Ire- 
land is the source of constant perjury and chicanery to 
defeat the ejectment, on the technical ground that the 
notice to quit does not terminate with the exact period . 
of the year at which the tenant entered. 

§ 36 7o. Delay complained of, — The notice of six months' 
duration is objected to by some perspnsi as unreasona- 

(A) See Master Brooke (Receivers' (t) See J. Leahy (683) Q. 21. 

Committee), Q. 30. 
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bly long in the case of ordinary yearly tenancies ; but 
the summary ejectment on a mere demand of the pos- 
session, without previous warning, at the expiration of 
a lease, appears to be, on the other hand, too short. 
Forty or sixty days' notice before the period of removal 
might appear sufficient for any tenant not holding by 
lease; but all parties in Ireland are so accustomed to 
the six months' notice to quit in the case of tenancies 
from year to year, that any benefit to be derived from 
shortening the period would scarcely compensate for 
the dissatisfaction which such a change would produce 
amongst the tenant class, who would be sure to regard 
it as an innovation of their rights, and as one intended 
solely for the benefit of landlords. The law of Scot- 
land reqxdres forty days' warning before Whitsuntide 
to be given in all cases, requiring the tenant, his fa- 
mily, sub-tenants, and effects, to remove ; and where the 
tenant's lease is registered, and he is thereby under ah obli- 
gation to remove at the end of the term, the landlord, on 
an extract of the lease, obtains what are called letters of 
horning on the lease forty days before Whitsuntide in the 
year of its expiration, or any other subsequent year, 
which being served on the tenant, if he does not leave, 
thfe landlord applies for a precept from the sheriff of the 
county where the lands lie, that the tenant do remove'in 
six days after notice thereof, and if he does not appear to 
that precept, an order for immediate possession is given ; 
but if he does appear, and states that he has a title, he 
may tender proof of it, and is allowed to take defence ; 
but as it is supposed that he may be apt to throw vexa- 
tious obstacles in the way, in order to avoid being dis- 
possessed from his land, where he propounds a defence 
which cannot be immediately verified, he must lodge a 
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bond of caution for tlie violent profits (that is, the high- 
est rent that the landlord could have made), but restricted 
to the actual rent if the tenant have probabUia causa liti- 
gandi(k). 

Where the tenant is not bound by the lease to remove, 
or the lease is not registered, the landlord may bring his 
ejectment before the sheriff, and, on a summons called in 
Court forty days before Whitsuntide, which is equivalent 
to a regular warning, and upon its being served seven days 
before it is called, will obtain a decree of removal, and a 
precept of ejectment in forty-eight hours after serving 
it(Z). 

§ 368. D(yable Rent for Overholding.— The Statute 11 
Anne, c. 2, and the analogous English Statute, 4 Geo. II. 
c. 28, subject the tenant wilfully overholding after the 
expiration of his term to double the value of the pretnises 
and the 15 Geo. II. c. 8, applies the same penalty to 
cases in which the tenant himself gives notice to quit, 
and overholds. This double value is recoverable by civil 
bill, if under £20(m). 

§ 369. Security for Rent by overholding Tenants. — In 
addition to this, the Statute 1 Geo. IV. c. 87, both in 
England and Ireland, makes special provision for the case' 
of overholding tenants. Where the tenancy was by lease 
or agreement in writing for any term of years certain, or 
from year to year, and being determined by notice to 
quit, served by either the landlord or the tenant, if the 
tenant refuse to deliver up the possession, after a demand 
in writing by the landlord or his agent, served person- 
ally, or left at the dwelling-house or abode of the tenant. 



(A) See Erskine's Institutes, book (I) Bell on Leases, 

ii. tit 6, sect 54. (m) 25 Geo. II. c. 13, sect 1. 

2b2 
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the landlord may then serve a notice, calling on the te- 
nant taking defence to show cause why he should not con- 
sent to give judgment immediately, or give security for 
the costs and damages in the action; and, on produc* 
tion of the lease or agreement, and an affidavit of its de- 
termination, the landlord is entitled to an order to this 
effect. 

§ ^70. Statute inadequate in Irdand. — The principle of 
this enactment is similar to that of the Ejectment Sta- 
tutes in Scotland, and is undoubtedly good, prohibiting 
any reckless or dishonest defence being lightly set up. 
But the Act being primarily intended for England, where 
agricultural leases for lives were very uncommon, and 
parol tenancies from year to year not very common, 
was not framed with a due regard to the actual condi- 
tion of the agricultural population of Ireland. In many 
counties in Ireland, and especially in'the south, leases for 
lives have been the general mode of letting, and this 
Statute requiring security for costs to be given in case of 
a primd fade unjust defence, does not meet this consi- 
derable class of tenancies; and in respect of the ordinary 
yearly tenants throughout the country, who do not hold 
under any article in writing, the Act has no application ; 
so that although this piece of legislation was effectual in 
England, and the law of Scotland supplies a still more 
complete and effectual redress for that country, in Ireland 
the Act is practically useless, and the overholding tenant 
is left free to retain the possession of the land until the 
slow,' expensive, and vexatious ordeal of an ejectment on 
the title has been gone through to expel him(n). 

§ 371. Harassing Litigation in Ireland. — The history 

(«) See J. Leahy (683) Q. 21. 
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of a single case will exemplify the injustice and impolicy 
of the law in this respect. Where a lease of lives ex- 
pires in May, the ejectment which must be served on 
the proper parties, whom it is necessary to ascertain by 
proper searches, can seldom be brought before Novem- 
ber; defence is taken, and the trial cannot take place un- 
til the Spring Assizes ; a point of law quite beside the 
merits of the case, or some technical defect in the proof 
of service on some third person, is saved for argument in 
the Court above, or is raised by bill of exceptions in 
cases where the presiding Judge declines to save the 
point. The argument cannot take place until the Easter 
or Trinity Term, and, where a press of business exists, 
not till the following November ; a new trial is ordered, 
which takes place in the following spring ; and if no 
other point of law is raised, judgment and execution may 
be had, and possession at last recovered, after two years' 
time from the expiration of the lease, after the costs of 
an expensive litigation against a pauper, the loss of two 
years' rent, and the deterioration in value of a farm, 
which is always impoverished and wasted, and in such a 
state that the next succeeding tenant, instead of giving a 
rent for it for the next year, will perhaps claim compen- 
sation for putting this farm into condition(o). 

§ 372. Fraud and Irregularity encouraged. — This state 
of the law necessarily encourages fraud and irregularity. 
The landlord, in self-preservation, is induced to bribe the 
dishonest tenant to withdraw his unjust defence, and 
thereby he is rewarded for his dishonesty and demora- 
lized. Whereas, if contracts could be enforced promptly, 
of which no man can complain justly, an immensity of 

(o) See J. Leahy (683) Q. 21. 
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paltry but harassing litigation, to which the common 
people of all countries are too prone» would be avoided, 
the soil would be better cultivated, and the tenantry 
would rely more upon their industry and thrift than spe- 
culating on overholding and illegal combination^/?). 

§ 373. Civil Bill against overholding, — The jurisdiction 
of the assistant barrister's Court, in cases of overholding 
tenants, is derived under the 56 Geo. III. c. 88, 58 Geo. 
III. c. 39, and 1 Geo. lY. c. 41, and exists in all cases in 
which the rent does not exceed £50 Irish, or £46 3«. Id. 
It is more extensive in one particular than the jurisdic- 
tion in respect of rent, inasmuch as it Itpplies whether 
there be a memorandum in writing or not ; and as no 
inconvenience has arisen from this extent of the juris- 
diction, it furnishes a fair and safe argument for its appli- 
cation to the more general cases of non-payment of rent. 
The demand of the possession, and the notice to quit» 
require the same formalities, and the same length of 
time, as in the superior Courts. The process must be 
served only on those in the actual possession of the pre- 
mises ; and it is not necessary to serve persons having in- 
terests in the premises, whether registered or not, if they 
be not in the actual possession ; and in this respect also, 
it is founded upon a more reasonable plan than the eject- 
ment for non-payment of rent, and furnishes a precedent 
which might safely be adopted. 

§ 374. Technicalitiea of. — In respect of technical diffi- 
• culties and points for variance, the civil bill against an over- 
holding tenant presents ten different matters requiring par- 
ticular accuracy, giving the defendant so many chances of 
success, however deficient his case may be in point of 

(/>) See Marquifl of Westmeath (1083) Q. 15. 
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merits ; and yet it is complained of by some, that though 
the landlord, in the abstract, has a right to get his property, 
yet the facility he has given him by the civil bill eject- 
ment, for recovering it at a small expense, instead of pay- 
ing £30 or £40, takes away a protection from the occu- 
pying tenant which he formerly had, and the wholesome 
control of public opinion at the as8izes( j). It does appear 
to us, that no man is entitled to an hour's protection from 
the law in doing an unlawful act, or withholding from 
another his property; and the more speedily, cheaply, 
and certainly the right to that property is ascertained 
and asserted, the better for all parties desirous to see jus- 
tice triumph and fraud defeated. But the difficulties in 
the assistant barrister's Court, in cases of ejectment against 
overholding tenants, are so great, that it has been very 
much the practice to proceed by ejectment in the supe- 
rior Court ; for, though the expense is at least double, the 
certainty of success is considerably greater(/*). This is 
an injury to the tenant himself, if he be capable of paying 
the costs ; and he is deprived of the advantage which the 
civil bill Court would affijrd him, of making any equitable 
defence that he had, such as that the landlord held out a 
promise to him, that in the event of his expending money 
in certain improvements on his farm, he would give him 
a lease, and that he had performed his part of the con- 
tract: this would form a good defence to the ejectment 
in the civil bill Court, though not available in the su- 
perior Courts, without a suit in the Court of Chancery(«). 
Thus the technicalities which surround the .proceedings 
in this Court, and afford a protection to the fraudulent 



(q) See W. Ford (1094) Q. 41. (#) N. P. 0*Gonnan (16) Q. 86 

(r) See W. T. HamUton (Receiv- 87, 88 ; J. Major (10) Q. 7. 
n' Committee) Q. 1451. 
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tenant, as frequently deprive the honest and improving 
tenant of the advantage of relying upon a fair and equi- 
table defence, by deterring the landlord from resorting to 
this Court. 

§ 375. Small Tenements in England, — In England, the 
Statute 1 & 2 Vict. c. 74, reciting the expediency of pro- 
viding more speedy and effectual recovery of the posses- 
sion of premises unjustly held after the determination of 
the tenancy, enacts, that if the tenant of any house or 
lands held for any term not exceeding seven years, and 
either without rent or at a rent not exceeding £20 yearly, 
without fine, shall neglect or refuse to give up posses- 
sion afler the determination of his interest, either by no- 
tice to quit or otherwise, the landlord may serve notice of 
his intention to proceed to recover the possession under 
the Act ; and if the tenant do not appear, and show, to the 
satisfaction of the justices at petty sessions, reasonable 
cause why the possession should not be given up, and still 
refuses to deliver it up, and the landlord shall give proof 
of the tenancy and its termination, the justices shall issue 
their warrant under hand and seal to the constables of 
the division, to enter within twenty-one days, by force if 
necessary, and give possession to the landlord. 

§ 376. No corresponding Enactment in Ireland, — There 
is no such enactment in Ireland, so that, whether as re- 
spects the larger holdings or the intermediate ones, there 
is less protection against fraud and litigation in Ireland 
than either in England or Scotland ; the Statute requiring 
security to be given having no application to tlie great 
majority of cases in Ireland, and there being no sum- 
mary remedy applicable to these cases. 

§ 377. Summary Jurisdiction in Urban Districts, — There 
is a Statute, 11 & 12 Vict. c. 28, s. 16, giving justices of 
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the peace summary jurisdiction in respect of small tene- 
ments in cities and towns, where the rent is payable 
weekly or monthly. It was copied from the English 
Statute, 3 & 4 Vict. c. 85, s. 13. A bill was introduced 
into Parliament in the session of 1850, to' extend these 
provisions to small tenements in country districts, where 
the tenement was rated at no more than £4 to the poor- 
rate. 

§ 378, Legidative Interference how far usefaL — Should 
new legislation on the subject of overholding tenants be 
considered necessary (and it would be well t£at, in any 
event, the Statutes should be consolidated), Parliament 
will have to determine the question whether it is beneficial 
to the State that difficulties and impediments should be 
thrown in the way of landlords endeavouring to recover 
the possession of their properties, in order that evictions 
may be indirectly discouraged ; or whether it will be more 
conducive to the public good that the remedy should be 
rendered so simple, cheap, and certain, that it will be im- 
possible for an overholding tenant to baffle his landlord, 
or continue in wrongful possession of his property, and 
that thereby greater confidence may be inspired in the 
faith of contracts concerning land, and inducements held 
out for their being more freely entered into. The same 
tribunal which we have ventured to suggest as the pro- 
per one to determine ejectments for non-payment of rent, 
would appear to us perfectly competent to deal with this 
class of ejectments also, with a similar right of appeal to 
one of the superior Courts of law. 
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CHAPTER XXV. 

DBSEBTED TENEMENT 8. 

§379. Civil Bill for deserted 381. Whether Removal of the 
Tenements, Crops should not be 

380. Extent of Jurisdiction. treated as a Desertion. 



Sect. 379. Civil Bill for deserted Tenements.— The Court 
of the assistant l^arrister has another jurisdiction, in respect 
of deserted tenements, under the 56 Geo. III. c. 88, which 
is somewhat analogous in its provisions to the English Sta- 
tute, 11 Geo. II. c. 19. The first section of the former Sta- 
tute recites, that landlords are often sufferers by their tenants 
running away in arrear, and deserting the premises, and 
enacts that where any tenant, being in arrear for half a 
year's rent (to be ascertained by the aflSidavitof the landlord 
or his agent), shall desert the tenement, or leave the same 
uncultivated, or carry off the stock and crop, or other- 
wise abandon the same, so as no sufficient distress may 
be had to countervail the arrear of rent then due, the land- 
lord may proceed by civil bill ejectment to obtain posses- 
sion, and having procured two justices of the peace to in- 
spect the premises, and certify under their hand and seal 
that they are deserted, and without a sufficient distress, 
the landlord may serve the tenant with a copy of the civil 
bill, together with a copy of the certificate, personally, if 
he can be found, and if not by posting it on a conspicuous 
part of the premises, and on the church and chapel doors, 
sufnmoning the tenant to appear to answer the civil bill ; 
and the assistant barrister, on proofof the execution of the 
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certificate, and that half a year's rent was due, and that 
the process was served or posted, may decree the landlord 
to be put into possession. 

In order to avail himself of this remedy the landlord 
is obliged to prove the relation of landlord and tenant to 
subsist, in the strict sense we have already spoken of, by 
showing an actual reversion in himself. 

§ 380. Extent of Jurisdiction. — The jurisdiction is not 
confined, as that in respect of non-payment of rent, to 
lettings under written instruments, nor limited with re- 
spect to the amount of the reserved rent, as in ejectments 
against overholding tenants. According to a judgment 
of a late distinguished ornament of the Irish bench, Chief 
Justice Bushe, whose lucid expositions of the civil bill 
code are illustrated with the same care, anxiety, and 
learning, which he brought to bear upon every subject 
however considerable or minute, the jurisdiction ap- 
plies to two cases, — where there is a total desertion, and 
secondly, where there is such an abandonment as operates, 
in the absence of sufficient distress at the time, to elude 
the landlord's remedy by distress ; and the non-cultiva- 
tion of the lands is one of the means by which such ef- 
fects may be produced. But mere want of cultivation is 
not in itself enough, for during a particular part of the 
year most farms are in that state ; it must be concurrent 
with an abandonment of some kind or other ; for a magis- 
trate might not go upon a farm the day before the plough 
is to be put into the ground, and certify that it is uncul- 
tivated : and the Statute was determined to be inapplica- 
ble to a case where the principal tenant surrendered and 

(t) See Peunefather o. Gleeson; Napier's Civil Bills, 124. 
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left the premises, and the landlord was unable to deal 
with undertenants who continued in possession. 

The English Statute, 11 Geo. II. c. 19, s. 19, extended 
by 57 Geo. III. c. 52, from which this provision was 
partly copied, requires both a desertion and leaving of 
the premises uncultivated or imoccupied, so as that no 
distress can be made. The entire jurisdiction is, how- 
ever, committed to the two justices, who, having viewed 
the premises, affix a notice thereon, specifying some day 
after a fortnight, on which they will return to make a 
second view thereof, and if the tenant shall not appear 
and pay the rent, or there be no distress, shall put the 
landlord into possession, and the lease shall thereupon 
become void. The proceeding is, however, examinable 
by the next going Judge of assize. The magistrates in 
England axe not obliged to have the oath of the landlord 
ascertaining the rent(w), as they are in Ireland, and which 
is a very reasonable requirement in all summary reme- 
dies. 

In cases within the metropolitan police district, the 
Statute 3 & 4 Vict. c. 84, s. 13, in England, regulates the 
proceedings. 

§ 381. Whether Removal of Crops should be treated as 
Desertion. — So, although the language of the Statute 
would seem to warrant the application of this remedy to 
cases in which the tenant had carried off the stock or 
crop from the farm, leaving no sufficient distress upon the 
premises, yet it is plain from the construction which 
these Statutes have received, both in England and Ire- 
land, that such a removal of the crops and available dis<- 

(«) See Baxter v, Carew, 8 B. & C. 649, 
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tresB most be accompanied by aa abandonment of the 
possession to justify the application of the Statute. We 
have abready suggested that such a removal, when fraudu- 
lently made, is a case which deserves the attrition of the 
Legislature, as to whether it should not be treated as an 
abandonment of everything that can be considered an 
honest or a beneficial occupation of the demised pre- 
mises(t;). 



CHAPTER XXVL 

CIVIL BILL EJECTMENT ON TITLE. 

§ 382. IncidentaUurisdiction on 384. Jurisdiction injurious. 

Title. 385. Has been practieaUy in- 

383. Express Jurisdiction, operation 



Sect. 882. Jurisdiction on TVife.— The Statute 36 Geo. 
III. c. 25, provides that the title to land should not 
be drawn in question in any proceeding under that Act 
in the Court of the assistant barrister; at this time that 
Court had no jurisdiction in ejectments or replevins 
The 56 Geo. III. c. 88, which did confer this jurisdic- 
tion, contained no prohibition against investigating of 
title in that Court ; and the present Lord Chancellor of 
Ireland (Brady), when Lord Chief Baron, is reported to 
have said, that '' although there may be inconveniencies 
attendant upon such investigations, yet they must be en- 
countered, as otherwise the provisions of the Act cannot 
be carried out." In each of the three classes of ejectment, 
whether for non-payment of rent, for overholding, or de- 

(«) "^^de anUt sect. 824. 
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sertion, the relation of landlord and tenant must have 
existed between the defendant and the original lessor^ 
but where any change of parties has taken place since the 
commencement of the tenancy, the question inevitably 
arises, who now represents the interest of the original 
lessor in the premises? — the tenant admitting his liability 
to that person, when ascertained. Although considerable 
doubt has been expressed on the subject, we are disposed 
to agree with those who think that, upon the true con- 
struction of these Statutes, as they are now framed^ the 
Court of the assistant barrister has jurisdiction to enter- 
tain and determine these collateral questions of title, 
which are not the less important or difficult because they 
arise incidentally. 

§ 383. Express Jurisdiction on Title. — In addition to 
this incidental jurisdiction as to title, the Statute 6 & 7 
Will. IV. c. 75, sect. 2, expressly gave the Court of the 
assistant barrister jurisdiction to determine disputes re- 
specting the possession of lands and tenements held under 
any grant, lease, or other instrument, for any term not 
exceeding originally three lives or sixty-one years abso- 
lute, or determinable on three lives, and the yearly rent 
reserved on which did not exceed £20. 

Mr. Baron Richards truly said, " the Act of Parlia- 
ment was full of difficulty"(w), and we believe no one 
has ever clearly understood what was really intended by 
it ; perhaps not even the ingenious framer of it, who pro- 
bably had some ill-defined notion that it would be well to 
give the Court a little bit of jurisdiction in matters of 
title, as. well as in the construction of deeds and wills. 

The 9 & 10 Vict. c. Ill, sect. 9, gave jurisdiction to 

(w) See Blake v. Prendergast, 1 Iiish Grcait Reports, iSO. 
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determine disputes as to possession retained under agree- 
ments entered into on the execution of an habere, and in 
thi^ respect tlie jurisdiction is, perhaps, less objectionable. 
§ 384. Jurisdiction injurious. — We are disposed to think 
that, in conferring jurisdiction on the assistant barrister's 
Court, in cases of ejectment, a great error was committed 
in not keeping sufficiently distinct two wholly different 
matters, viz., ejectments on the title, and ejectments for 
non-payment of rent, or for recovery of the possession 
against over-holding or deserting tenants ; and accord- 
ingly, having been confounded, they were both alike re- 
ferred to an inferior tribunal, admirably adapted for the 
determination of ejectments of the latter class, but wholly 
unsuited for the former. The limit of jurisdiction in both 
classes of ejectments was equally imjust. Kthe assistant 
barrister's Court is so constituted as to ascertain a rent 
account of £50 Irish, so should it be, though the account 
amounted to £500 ; otherwise the tenant at a small rent 
is dealt with unfairly, by being consigned to a tribunal 
deemed incompetent to adjudge the case of his rich neigh- 
bour. On the other hand, if the Court be not so constituted 
as satisfactorily to determine the true construction of the 
will of the wealthy noble, it is manifestly unjust to intrust 
to it the construction of the will of the poorest farmer. The 
same rules of law, the same niceties and distinctions, are 
applicable to both, with this difference, that greater diffi- 
culty is experienced in construing instruments drawn by 
ignorant farmers. The importance and value of the smaller 
estate is as great to the latter as the larger fortune is to 
the noble. In fact, the relation of landlord and tenant in- 
volves much that is simple, such as the existence of te- 
nancy, the amount of rent due, the fact of the tenancy 
having expired, or the tenement being- deserted. These 

2c2 
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are mostly matters of fact, and more satisfactorily deter, 
mined by a local tribunal upon the spot than by any othen 
however learned or expert, and for such we can see no 
rational limit in amount ; but the same relation involves 
other questions of the greatest difficulty and nicety, upon 
the construction of written instruments, the operation of 
deeds, surrenders, partial evictions by landlords and by title 
paramount, apportionment, suspension, and extinction of 
rent, besides the most abstract questions of title by pur- 
chase and descent, which we fearlessly say the constitu- 
tion of the civil bill Court is not adapted for the safe or 
satisfactory determination of. In making this statement, 
we refer exclusively to the constitution of the Court, and 
not to the capacity of the Judges. We know that some 
of them would grace the highest judicial seats ; and, to use 
the language of Lord Gxiillamore, we ** know of no de- 
scription of persons of such use^to the community at large, 
or of greater importance to the landed interests of Ae 
country, than the assistant barristers/' But the most dis- 
tinguished of them have felt and expressed the impossi- 
bility of determining satisfactorily nice questions of law 
or title in the hurridd scramble of a Sessions' Court, with- 
out the aid of a learned bar, and without that opportunity 
of reference and consultation of books and authorities 
which alone give value to the judgments of the highest 
Courts of justice, and distinguish them from the imau- 
thoritative dicta of the same Judges at Nisi Priua* 

§ 385. This Jurisdiction has been practicallt/ inopera- 
tive, — But, whatever may have been the policy or im- 
policy of imposing such jurisdiction on the Court of the 
assistant barrister, we have the tes{;imony of the most ex- 
perienced chairmen to the effect that the attempt has 
been a perfect failure; one assistant barrister, then of 
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sixteen years' standing, never having seen more than two, 
or at most three cases, under the provision(^) ; another, 
of thirty years* standing, stating that the ejectment was 
so difficult and embarrassing that he never knew a case 
upon it pursued successfully (^) : and the same experienced 
Judge, after indicating the difficulty of collecting what 
the Statute really was intended to meet, expresses what 
we know to be the opinion of other distinguished members 
of the same body, when he said : — ** 1 should be loth to 
bring into the civil bill Courts a jurisdiction with respect 
to contested titles to property, which, though they may 
touch on an acre of land only, might affect a county"(^). 
Another assistant barrister of experience, speaking of the 
same enactment, says, *' I think that Act of Parliament 
has in that respect failed. I have never been able to 
make much of it"(«)« Under these circumstances, we re- 
gret to find that in the Civil Bill Act of this session, 1851, 
introduced by Her Majesty's Attorney-General for Ire- 
land, it is proposed to re-enact this most objectionable and 
incomprehensible measure, without a word of elucidation 
or exposition, but, on the contrary, introducing new ele- 
ments of confusion, by applying it to cases of title hol- 
den under tenure of three lives and sixty-one years con- 
current, and likewise to title under parol demises for 
terms not exceeding three years, and likewise to titles 
holden for any term* or tenancy from year to year; at one 
time requiring the fine not to exceed £20 on the face of 
the instrument, and at another making the reservation 
of a fine immaterial ; thereby selecting classes of cases so 



(a:) Sergeant Howley (1) Q. 76, («) H. Kemmis (2) Q. 72. 

77, 78, 79. (a) N. P. O'Gonnan (16) Q. 49 

(y) H. Kemmis, Chairman of co. 50. 

DubUn (2) Q. 70. (6) See sect 80. 
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wholly incongruous and dissimilar that we fear the pre- 
sent bench of assistant barristers will have still more 
loudly to complain of the embarrassments and difficulties 
of a measure, which, being vicious in principle, and in- 
capable of adaptation to the tribunal for which it is in- 
tended, no nicety or discrimination of detail, or perspi- 
cuity of language, could make intelligible, but which, in 
its present shape, is as absurd in its principle as it is un- 
intelligible in its phraseology. 
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CHAPTER I. 



TENANT-BIGHT OF ULSTEB. 



§386. Difficulty of unaerstand- 
ing what Tenant'right 
is, 

387. Different Kinds of Te- 

nant-right, 

388. Tenant-right of Ulster, 

what. 

389. fVhere it prevails. 

390. Tenant-right a Custom of 

Indulgence, 

391. Claim ^prescriptive Pro- 

perty in the Soil, 

392. Inconsistent Limitation of 

the Right. 

393. Confounded with Com- 

pensation for Improve- 
ments, 

394. Not hosed on past Im- 

provements. 

395. Supposed Origin in Plan- 

tation of UGter. 



396. 



Whether an ancient Irish 
Custom. 

Supposed Advantages of 
Tenant-right. 

Prosperity of Ulster, how 
far attributable to. 

Tranquillity of Ulster, how 
far attributable to. 

Unsuitable to other Parts 
of Ireland. 

Incapable of existing else- 
where, 

402. Inconveniencies of Tenant- 
right. 

Destroi/ed by Adversity. 

Tenant Farmers discon- 
tented with. 

Should Ulster Tenant- 
right be legislated on. 

Should not be interfered 
with. 



397. 
398. 
399. 
400. 
401. 



403. 
404. 

405. 

406. 



Sect. 386. Difficulty of understanding the Subject. — The 
difficulty of legislating upon tenant-right is sufficiently 
evidenced by the number and variety of enactments that 
have been from time to time proposed on the subject, 
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and the abandonment of all of them successively. This 
difficulty arises not entirely from the important and 
weighty interests concerned, nor from the conflict of party 
warfare, for all the great political parties in the State have 
in turns approached the subject, with an earnest desire 
for its adjustment, and have as regularly retreated from 
the task, without effecting anything satisfactory. Those 
who have attempted, as we have done, to deduce from the 
body of evidence, and the various suggestions that have 
been urged in respect of it, some definite conception of the 
true nature of the custom of tenant-right, can well under- 
stand the difficulty of legislating upon a phantom, that 
melts away under every attempt to define it, and that, 
chameleon-like, appears to assume a different aspect every 
time it presents itself, so that even the same individual 
person seldom can be found to speak upon it twice in con- 
sistent terms. It is at one moment described as a right 
of the tenant to dispose of his holding for a valuable con- 
sideration, although he himself be tenant at will, and have 
expended nothing on valuable improvements(a) ; at ano- 
ther time, as a right of continued occupation by the tenant, 
subject to the payment of the rent to which the premises 
are liable, or such change of rent as may afterwards be 
settled from time to time, by fair valuation, with a right 
to sell the occupation to any solvent tenant to whom the 
landlord shall not make reasonable objection(6) ; or less 
reservedly, as a system of absolute perpetuity at a va- 
luation Teni(c); or as "an absolute perpetuity in a 
farm, subject to a fair rent, to have and to hold to the 
tenant, his heirs, executors, administrators, and assigns," 



(a) DeT 

(b) W. I 



I D?^**** Report. (c) Dr. M'Knight, a standard au- 

. Sharman Crawford's Bill, thoritv on tenant-right. 
1849. 
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for ever(c?) ; or, as claimed in Tipperary, " the natural 
vested right of the people of Ireland, by the grant of God, 
to the soil of Ireland, to the extent of full, comfort- 
able, secure, and independent Existence;" or when pre- 
sented to the British public and to Parliament in the 
more specious and winning form of compensation for im- 
provements, " a right of occupancy depending on an ex- 
penditure of capital and labour f or *' a right which the te- 
nant has, if he has laid out anything in improvements, and 
subsequently happens to become unfortunate, to sell his 
interest, and get compensation for his improvements"(6j) ; 
or "as an equitable claim, whereby the tenant, having ex- 
pended capital in valuable improvements, or having pur- 
chased or inherited the occupation of them, has enjoyed 
the privilege of selling his interest, subject to the appro- 
bation pf the landlord'^/) ; or as " the full value of all un- 
exhausted improvements in the soil, whether inherited, 
purchased, or created by the labour or capital of the te« 
nant farmer "(^). 

§ 387. Different Kinds of Tenant-right — Thus we find 
it at one time assuming the form of a mere permissive 
sale of the good-will ; at another time, of a claim to com- 
pensation, by means of tenure, for valuable improvements; 
and at another time a claim to a partnership in the soil, 
and an absolute inherent right to the possession, by virtue 
of the mere occupancy. It is manifestly difficult to deal 
with a subject so uncertain and fugitive, and which, from, 
the ambiguity of its name, may be advocated on grounds 
applicable to one description of tenant-right, for the pur- 
pose of obtaining a sanction for another kind, wholly 

(<Q Nation newspaper. right Association. 

(e) Mr. John O'Connell, M.P. (jf) Tenant-right Catechism, 3rd 

(/) Antrim and Down Tenant- edition, page 1. 

2d 



Digitized by VjOOQ IC 



302 TEKANT-BIGHT OF ULSTBR. 

opposite in character and principle. We propose to con- 
sider as carefully as we can, — first, the tenant-right of Ul- 
ster ; secondly, what may be called occupation tenant- 
right, with its peculiar doctrines of fixity of tenure, and 
valuation of rents ; and lastly, improvement tenant-right, 
or the tenant's claim to compensation for valuable im- 
provements effected by him. 

§ 388. Tenant-right of Ulster what, — The tenant-right 
of Ulster, if it is capable of being defined at all, is the 
privilege which the tenant enjoys of being permitted to 
continue in possession until, for non-payment of rent, or 
other good reason, the landlord thinks fit to require the 
possession ; and the right of the tenant, subject to his land- 
lord's approbation, to sell, or leave to his representatives, 
all the interest in the farm recognised by custom to be- 
long to him. Whatever be the variations in its extent and 
latitude on different estates, the tenant-right of Ulster 
has this common characteristic, namely, a privilege erf 
sale of the interest, and generally in respect of the mere 
naked possession, independently of improvements. 

§ 389. Where it pretmla. — This description of tenant- 
right prevails especially in Down, Antrim, Londonderry, 
Armagh, Tyrone, Donegal, Monaghan, and Fermanagh, 
and has been creeping into some other counties ; and 
though it has not assumed the same importance in the 
southern or eastern counties as in the north of Ireland, it 
is by no means confined to Ulster, and is to be found in 
Tipperary, Sligo, Clare, and Cavan, though never in 
Dublin(A) ; and most where the proprietor is an absentee 

(A) C. Roper (278) Q. &8. It ex- extent in Kildare, Kilkenny, King's 

ists, but not generally, in Galway, County, Longford, Queen's County, 

Kerry, Leitrim, Limerick, Louth, Westmeath, Wexford. See Appen- 

Mavo, Meath, Roscommon, Water- dix to Devon Report, Part y. pp, 

ford, Wicklow, and to a very limited 408^23. 
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or iiidifFerent(f ), and the sale of the good-will is therefore 
less interfered with. But this tenant-right of Ulster, 
whether it consist in the privilege of making sale of the 
good- will of the farm, or the value of it over the rent 
that is paid, with the consent of the landlord, or the 
custom of the landlord not to withhold that consent un- 
less he have some reasonable objection, or to disturb a 
yearly tenant so long as he pays his rent, without reason- 
able cause, or without giving him another farm, or mak- 
ing him such compensation as his interest, according to 
the custom, might be worth, is not, in fact, confined to 
Ulster, being found more or less throughout Ireland, al- 
though in Ulster it has attained a particular prominence, 
from the circumstance of the rents required by the great 
proprietors and the London companies being so much 
lower than in other parts of Ireland, that the good- will of 
the tenant has become in the same degree more valuable, 
and from the habitual respect paid to the claims of an 
old, industrious, improving tenant by a wealthy and resi- 
dent proprietary ; so that the sacred observance of a moral 
claim'has become almost equivalent, in point of value, to 
a legal right(A). 

§ 390. Tenant-riffhti a Custom of Indulgence. — But 
the Ulster tenant-right, if calmly considered, is, after all, 
nothing more than an honourable custom of forbearance 
and consideration, on the part of the landlord to the te- 
nant at will, permitting him to dispose of the good-will 
to the best advantage he can. The extent of this libe- 
rality admits of no ascertainment, and depends partly on 
the character and partly on the means of the proprietor. 
It is, in truth, a right to depend upon another man's 

(t) See D. Rutledge (627) Q. 12: per (20) Q. 106. 
T. Barnes (309) Q. 48 ; J. L. Na-^ {k) See J. Kincaid (7) Q. 77. 
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bounty(Q; and though the landlord may consider it a 
point of honour not to turn out the tenant, eren i?hen in 
default, without permitting him to sell his tenant-right(m), 
]ret this, as described by one of the most elabcirate ad- 
vocates of tenant-right (n), is a mere permissive right, 
arising out of the landlord's sense of justice and ccmsi- 
deration,^ and liable to be destrojred at any time by the 
kndlord, if he pleases. 

The sensible and temperate men of Belfast((>) put it, 
indeed, upon a mingled sense of kindness and justice, upon 
which the tenant rdies for a renewal in respect of im- 
provements, and as a reasonable security of his interest^ 
which has been recognised, sold, and dealt with, and be- 
queathed as actual property, equally with the fee-simple of 
the proprietor. But this is, after all, a new name for a very 
old thing, what the reader of the learned notes to Coke on 
Littleton will find defined as ^^ ^he favour winch is ahaum 
to old tenants by grantmg them a renewal of the lease^ whiefi 
gives them in the eye of the law a^n interest beyond tke^sub- 
sisting term; and Ais interest is generally termed the tenant- 
right of renewal. There is a natural partiality to the pre- 
sent tenant if he has been long in possession. Attempts have 
heen made to establish an obligation oh ^ landlord to re- 
new^ but they have not been successful; the renewal^ therefore^ 
is still a matter of favour and ofdiance: but it is so far 
valuable that it enhances the price of the property on sale^ 
and is recognised by a Court of Equity as a real benefit^ 
It is sometimes said that the Lands' Glauses Consolida- 
tion Act for Railways has recognised the existence of 



(/) See article " Tenant Right,'» («) S. M. Greer, Secretary to the 

Dublin Univerriiy Magazine, Feb., Coleraine Tenant League Association. 

1851. (o) Address of Antrim and Down 

(m) See £. Tickell (9) Q. 18. Tenant-right Association. 
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tenant-riglit, because it provides compensation for te- 
nants from year to year when the land is taken for the 
purposes of the railway. But it is a very different matter 
to purchase from a party actually in occupation a subsist- 
ing interest in a continuing tenancy, to setting a value on 
an interest that has legally determined. And if this be a 
recognition of the tenant-right of Ulster, it would equally 
effect its introduction into England and Scotland, and the 
other parts of Ireland, to which the same provisions indif- 
ferently apply ; but, although the name of tenant-right is 
old enough, its use in Ulster is, we are informed, of recent 
origin ; and the oldest members of the North-East Circuit, 
whose sphere of professional practice was the most en- 
larged, have informed us that, until latter times, the name 
or custom of tenant-right was never heard of in Ulster, 
though, no doubt, the thing itself did exist, as it does exist 
in every civilized society where there are conscientious 
landlords and industrious tenants, under the more com- 
mon and, suitable name of " good-will of the tenant," 
which originates in a feeling kindly and conscientious on 
the part of the landlord, and prudent qr superstitious on 
the part of the incoming tenant, who is reluctant to occupy 
without having the good-will and wishes of the old tenant 
The warmest advocates of tenant-right have never in- 
sisted on it as a right capable of being enforced at law or 
in equity. Indeed, it would be impossible for them to do 
so. A right much better defined and much more uni- 
versally recognised, both in England and this country, is 
the custom in leases from the Crown, from the Church, 
and from corporations, to grant a further term to the 
old tenants in preference to strangers. This interest 
is generally, but improperly, called their tenant-right of 
renewal, but it is well settled that the mere preference 

2d2 
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thus volttnlMily given can nerer, by any lapse of time, 
grow up into a compulsory obligation, altfaougfa the al- 
most invariable recurrence of the grant to the same ob- 
jects has begotten an idea of something like property (p). 
In the year 1661, the case of Lee v. Vernon was argued 
in the House of Lords by the most eminent lawyers of 
the day, and an attempt, which, however, provecl unsuc- 
cessful, was made to establish the position that an inva- 
riable custom on the part of the Crown, to renew to a 
particular individual, conferred upon the legal representa- 
tives of that person a species of property which disen- 
titled a third party from obtaining a grant of the same 
lands ; but, in accordance with what is law until the pre- 
sent day, it was decided that no such right existed;' and 
the argument of the counsel for the respondenti after- 
wards Lord Thurlow, was adopted, that such a tehant- 
right or claim of renewal could not be countenanced or 
protected, either by the common or statute law of the 
realm, or by any determination of Courts of Equity ; that 
it could not exist without consequences highly prejudi- 
cial to the free enjoyment of property, and without in- 
vading the undoubted privilege which every landlord is 
entitled to, of granting leases to whom, and upon what 
terms he pleases ; and that a tenant-right is not any real 
or valuable interest, but is no more than a right to ex- 
pect a favour, which may be either totally withheld, or 
may be extended to another without injury. 

Any argument to sustain the tenant-right of Ulster, or 
any other description of tenant-right grounded on cus- 
tom or prescriptive usage, which Courts of law or equity 
should recognise and enforce, is equally fiitile ; no right 
can be claimed by custom or prescription which, in its 

(/>) Bac Ab., title, Lease. 
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Qiigm, however ancient,* is evidently unlawful or' unrea- 
sonable. The struggle to establish in England, in the 
year' 1788, the custom of gleaning, is well known. ' The 
opiinon of Lord Hale -and the law of Moses were ih vain 
relied on to sustain it; and it was decided, for reasona 
equally applicable to the claim of tenant-right, that such 
a custom was inconsistent "with the nature of property, 
which imports exclusive enjoyment ; that it would be de- 
structive of the peace and good order of society ; and that, 
if such a custom were ja part of the law of l^e realm, it 
would be found to prevail in every part of the kingdom, 
whca-eas in s6me districts it wsis wholly unknown, and in 
others variously niodified and enjoyed(g). 

§ 391. Clcdm cf prescriptive Property in the SoU^^Bat 
some advocates of tenant-right are inclined to carry it 
practically as far as this, and to give the people to un- 
derstand that it extends to the property in the Soil; that 
every man who holds lands or houses has a certain in- 
terest in l^em, independent of the will of the' owner, 
the value of which is regulated by the ciik^umstances 
of the country(t*) ; and it is a favourite compariabn to 
liken it to the English copyhold or custotnary estates, 
now no longer subject to the caprice of the Idtd, who 
found that what he bad intended as a favour merely 
was converted into a legal property(«) : but even if this 
mere permissive privilege, when suffered to subsilst imin- 
terruptedly for a series of generations, could have ripened 
into legal property, the advocates of tenant-right have 
been premature, and sought to accomplish in a moment 
what the slow but sure process of time and judicial deci- 
sion had worked for the English copyholder. Lord Ba- 
con said well, " Quia novator tempus imiiatur^ quod nova- 

V 

(S) Steele v. Haughton, Heniy (r)SeeRev. J. Browne(13S)Q. 67. 
Blackstone's Reports. («) See S. M. Greer. 
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iionea ita indnuit ut seneiu faUant^ Tenant-right, as 
we have seen, has been denied by Courts of justice to 
subsist adversely to the will of the proprietor in £ng- 
land(<), and its existence has not been hitherto recog- 
nised or enforced in any Court of justice in Ireland that 
we have- heard of; and we apprehend that the style of ar- 
gument adopted at the Tenant League meetings, and the 
undisguised objects sought to be attained by the agitation, 
have aroused, if not alarmed, the proprietors of the soil, and 
that they will not by their acquiescence or mere indiffer- 
ence suffer any such claim to ripen into a legal right. 

§ 392. Inoondsteni lAmitationa of the Might, — As it is, 
the greater part of the proprietors, although they permit 
the tenants to make sale of the good- will of their farms, 
almost universally insist upon being satisfied with the 
character and solvency of the intended purchaser(tf) ; and 
latterly proprietors have found it necessary to exercise 
some more extensive control, as to the rate of purchase, 
to prevent the new tenant coming into possession in debt, 
and the out-going tenant carrying away all the profit3(v); 
while another class of proprietors, in tenant-right districta, 
both fix the amount of purchase and select the tenant(«7) ; 
others refuse to admit any stranger on the e8tate(;2;) ; and 
some of the most respectable proprietors pay the value 
of any improvements that have been made, and choose 
their own tenant(^) : while tenants complain that it is not 
regarded by middlemen landlords at all(^). Such being 

(f) The case of Graham v. Jack- (x) See Sir James Stuart (181) 

■on, 6 Q. B. Reports, 811, is referred Q. 81. 

to as an instance of tenure by tenant- (y) Captain Hill (118) Q. 17 ; 

right It is, however, plainly mere B. Wray (83) Q. 42. 

copyhold. (z) R. Browne (111) Q. 54; D. 

(tt) See N. Maher (17) Q. 93 ; J. Corfield (238) Q. 25 ; S. Giffin (102) 

Kuicaid (7) Q. 75. Q. 28, 29 j Rev. W. M'Lane (218) 

(») See K Golding (245) Q. 17. Q. 27 ; J. O'Hara (111) Q. 64, 65. 

(v) See £. Golding (245) Q. 17. 
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the nature of tenant-right, and the various modifications 
it undergoes, according to the disposition and circum- 
stances of the proprietor, it is manifestly, in point of kw, 
no more than a right to expect a favour which may either 
be totally withheld, or may be extended to another j and, 
practically speaking, it is nothing more than a mere per* 
mission to dispose of the good- will of the holding; with 
the sanction of the proprietor: and, according to the Te- 
nant-right Association of Antrim and Down, **'6n some 
estates it ii^ worth £30 an acre ; on ahoth^rj it sinksrtb £20 
and £10, and even to £5. On some estates, thetenant is 
permitted to sell to the highest and best bidder, without 
any restriction of price or person; on other esUites^ the 
landlord fixes the maximum price, and requires to be satis- 
fied with the purchaser." Such an exercise of right, on 
the part of the proprietor, appears wholly incompatible 
with the idea of a fixed property in the soil on the part 
of the tenant. i 

§ 393. Confounded wiJth Compenmlion for Improvement^ 
— Latterly it has been endeavoured to confound this te- 
nunt-right of Ulster with another thing, which, • though 
it may have been co-existent with it, we believe to be 
wholly distinct in its nature and essence, namely, com- 
peiisation for improvements. It is said, that it would be 
an abuse of tlie tenant-right, and not sanctioned by the 
custom, if a tenant at will, who had himself tak^n under 
the landlord immediately, and made no improvements^ 
should claim a right to sell his interest(a). 'But the fiict 
is notorious, that the sde of tenant-right is most com- 
monly made, not by the improving and industrious te- 
nant, but by the extravagant and defaulting one ; and that, 
in the great majority of instances, the sale takes place 

(a) See S. M. Greer, p. 28. 



Digitized by VjOOQ IC 



310 TENANT-BIGHT OF ULSTER. 

when the tenant has fallen into hopeless arrear(&), and is 
about to emigrate(c). But then it is put thus : although 
the tenant himself has done nothing to improve, those be* 
fore him may have done so, and the permanent improve- 
ments in which the right originated, descending through 
many generations, may have been made a century before 
he was born, and still, by virtue of the custom, may give 
him a fair and legitimate interest in his farm ; so that all 
tenant-right interests are to be regarded as having arisen 
out of permanent improvements heretofore made by the 
occupying tenants, on the faith of their having continuing 
interests therein, and that the present tenant-right is the 
hoarded interest of many generations, and means nothing 
short of the concession of an equitable claim for compen- 
sation for improvements effected by the tenant or his 
predecessors, on the faith of which he or they have ex- 
pended their capital, in the assured hope of continuing to 
enjoy their hoarded acquisition in their own person, or 
in that of their successors. 

§ 394. Not based on past ImprovemenU. — If tenant- 
right were based on the value of antecedent improve*- 
ments, we should expect to find some recQid of the 



(b) See J. Shen (244) Q. 14; Wadaworth (324) Q. 86 ; A. Walker 

Rev. J. MuUigan (248) Q. 27 ; E. (668) Q. 60 ; Captain Llovd (377) 

M«Cabe(266) Q. 68 ; J. Kelly (250) Q. 40 ; Rev. J. Mackey (858) Q. 

Q. 61 j'P. Coyle (237) Q. 86 ; G. 62; H. W. Massey (848) Q. 18; 

F. Blackburn (60) Q. 67; J. Per- D. Mulcahy (831) Q. 32; E. Love 

kins (478) Q. 62 ; J. C. Garvey (209) Q. 42 ; R. M*Crea (187) Q. 

(467)0.61; Rev. D. Boylan (263) 80; T. Power (823) Q. 144; T. 

Q. 28 ; R Smith (24) Q. 76, 77 ; Mahon (922) Q. 2. 

M. Fahy (470) Q. 31; G. Clendining (c) W. MonseU (620) Q. 18 ; P. 

(468) Q. 82 ; W. Bourke (484) Q. Hayes (658) Q. 3 ; C. Maxwell 

68 ; R. O'Brien (652) Q. 19 ; J. (891) Q. 81 ; J. Lynch (674) Q.42 ; 

Speer (202) Q. 17 ; M. Alcock (726) J. Butler (684) Q. 60 ; C. Filgate 

Q. 42 ; H. Baldwin (18) Q. 18 ; W. (612) Q. 31 ; Rev. J. Bany (717) 

C. Collis (801) Q. 16 ; Rev. J. Davy Q. 44 ; G. O'Callaghan (671) Q. 

(804) Q. 23 ; M. Creaven (581) Q. 60 ; Rev. P. Shea (572) Q. 46; H. 

8 ; J. P. Molony (674) Q. 42 ; F. Spraight (588) Q. 85. 
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making of those improvemements, some evidence of their 
actual existence, and some estimate of their value ; but 
the sale of tenant-right most commonly takes place where 
there are no improvements, valuable, permanent, or exist- 
ent (c2), and prevailing most among small farm tenants, 
whose farm-buildings are generally a mud cabin(«) ; and 
if the much-talked-of buildings, and valuable and per- 
manent improvements, form the subject of sale in tenant- 
right, it would very considerably narrow the extent of 
this right in Ulster; there being, according to the census 
of 1841, out of the entire number of houses in the pro- 
vince (414,551) so many as 305,643 of them mud cabins, 
and among those at least the tenant-right can be nothing 
but a sale of the mere good-will. Besides, if the valuable 
improvements were the subject of sale, we should expect 
that the purchase-money should be regulated by the va- 
lue of the existing improvements, which we find that it 
is not, and that the seller, though, instead of adding to, he 
may have actually diminished or exhausted the value of 
the improvements, still makes sale of his tenant-right(/). 
We do not mean to say that the existence of valuable 
improvements will not enhance the sale of the tenant- 
right of possession ; it, of course, necessarily does, in the 
same way that the lowness of the rent, of the poor-rate 
or county cess, the proximi^ of markets, and other con- 
siderations, influence the price that will be paid for the 
land. But though these two things co-exist, they are, in 



(d) See J. Davison (101) Q 66. (/) Dean Stannos (94) Q. 67, 68 ; 

(e) See " Observations on tlie Te- J. M'CaUoogli (116) Q. 49, 60 ; H. 
nant-right of Ulster," by Conway Murray (1^2) Q. 84 ; T. Johnston, 
£. Dobbs, JiuL, Esq., Barrister at (264) Q. 46 ; W. Gregg (94) Q. 
Law : a very able and scientific exa- 60 ; P. Smith (822) Q. 68 ; J. 
mination of the supposed merits and M*Carten (89) Q. 104. 

benefits of the tenant-right custom. 
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the case of the tenant-right of Ulster, strictly so called, 
wholly difi!»rent and distinct things ; and on the whole 
they influence the price very 8lightly(^). When re- 
quired to name in what the improvements consist, And 
where they dre to be found, they are said to be incorpo- 
rated with the soil, and to constitute the fertility of a re- 
claimed territory, brought into cultivation by the labour 
and capitaLof the tenant class, bestowed time out of mind, 
and of which no proof can now be produced. 

But the advocates of tenant-right must have felt, that 
if it be founded on the theory of past improvements, un- 
dertaken so long since that no record remains of them, 
they have been. long since amply compensated for; and 
that, although it may be true that, if we were to look back 
to the earliest time, when the soil of Ulster was first 
brought into cultivation, it may have been no better than 
a waste, like our bogs and mountains, or like the extensive 
moors and fens that existed in England in the time of 
Elizabeth, and that it was the industry of the tenant 
class, perhaps, which first reduced it into its present state 
of comparative fertility, — ^that this, if it were never so 
true, would in itself constitute no title to a permanent in- 
terest in the soil in the men of Ulster, more than in the 
farmers of Lincolnshire or Northumberland. The tenant 
fanners, according to their own admission, enjoyed the 
lands at most inconsiderable rents; and necessarily re- 
ceived such returns for their capital and labour, as amply 
compensated them for their improvements. A sixty 
years* lease of a reclaimable bog, at a tnoderate rent, is 



(g) A. Miller (ISO) Q. 58 ; Major F. Filgate (241) Q. 45. as to state 

Scott (166) Q. 60. See J. Thomp- of cultivation ; £. Golding (245) Q. 

son (133) Q. 41 ; J. Hancock (92) 18, as to situation. 
Q. 88; H. L. Prentice (220) Q. 89 ; 
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conddered sufficient to encourage an enterprising tenant 
in undertaking extensive and permanent improvemei^ta, 
which eventuate in its perfect reclamation. When the term 
expires, and the land is converted from a dreary waste 
into a fertile soil, it does not therefore become the pro* 
perty of the reclatimer, but of the proprietor who leased 
it, out for the purpose, and gave the tenant such an inte- 
rest as compensated him for his improvements. So, in 
the case of the soil of Ulster, if its reclamation was ef- 
fected by the early tenants, they have long since derived 
all the compensation they could have expected; and 
therefore the writers on this subject have latterly been 
obliged to take higher ground, and make claim to an in- 
dependent interest in the soil, secured to them and their 
predecessors, the tenant farmers of Ulster, by direct grant 
from the Crown, on the first plantation of that province, 
in the reign of James the First. 

§ 395. Supposed Origin of. — The historical account 
which they give of the origin of the tenant-right of 
Ulster is generally this. They say that the plantation or 
settlemeQt of Ulster was made on a feudal footing, the 
undertakers, or tenants in capite (the ancestors of the pre- 
sent, lords of the soil), having obtained certain portions 
of land, on condition that they were to sublet to under- 
tenants, for three lives and thirty-one years, on strictly 
feudal terms, to be ready with arms to defend the place 
against the insurgent Irish. They were, they say, strictly 
prohibited by the articles of plantation from demising 
any part of the lands at will only, and hence the tenant- 
right interest of the undertenants. The law forbad the 
undertakers to have tenants at will ; but the inclination 
of the patentees forbad them to have tenants on leases for 
lives or years, and the tenant-right was a sort of compro- 

2k 
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mise between the two(A). The undertakers were required 
to make leases for certain estates, at moderate rents, to 
their tenants ; therefore, it is contended, the tenantry 
throughout Ulster ought to enjoy estates in perpetuity 
without leases. We confess we find it difficult to see 
the vis conaeq^Aentics of such a deduction. 

But then it is said that another of the conditions of 
the articles of plantation prohibited the undertakers from 
exacting large rents; and the rents having been fixed 
at a moderate amount, and guarded against arbitrary in- 
crease, the tenant was the person interested in the im- 
provements of the land, and entitled to the increased 
value, so that the landlord's expenditure became unne- 
cessary, and his interference unjustifiable. The patentees 
were, for the most part, soldiers, and few of them were 
wealthy enough to build the houses and stockades, which 
by the' terms of their grant they were obliged to do; 
and the sturdy yeomen whom they brought over, it 
is presumed, were the persons who built the houses and 
fenced the lands at their own expense ; and they naturally 
calculated on a sense of justice in the proprietors, not to 
disturb a possession which they had rendered both valu- 
able and secure. All this may be true and accurateT as to 
its facts, though its application to the present claimants of 
tenant-right, who are in no sense whatever the represen- 
tatives or descendants of the class who, on the plantation, 
acquired a permanent footing upon the soil, is wholly un- 
warrantable. It should be remembered who those origi- 
ginal sub-tenants, for the most part, were, for whom the 
articles of plantation intended these extensive freehold 
and leasehold estates. They were the fosterers of the ori- 

. (A) See an able article, "Tenant-right,^* Dublin University Magazine ^ J a,- 
nuary, 1848. 
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ginal patentees, possessed of such capital, conduct, and skill, 
that the Crown looked upon them as useful auxiliaries in 
the defence of the country, Protestant gentlemen and yeo- 
men, the ancestors of the present gentry of the escheated 
counties, who, in point of fact, did receive these extensive 
interests, and have become, in their turn, landlords them- 
selves, and have set their lands at their pleasure, being 
under no obligation to make sub-leases to their under- 
tenants, and frequently so far violated the terms of the 
plantation as to introduce Roman Catholic and Presbyte- 
rian tenants upon the lands, who could not take the requi- 
site oaths, and who settled on the soil, and perhaps im- 
proved it, relying on the consideration of the landlord, 
who could give them no better security than a promise. 
But it does occur to us, that in the histoiy of the planta- 
tion of Ulster there is found nothing that gives a founda- 
tion for the right now claimed by the tenant farmers of 
Ulster; and, strangely enough, the species of tenant-right 
which is said to have resulted from the plantation of 
Ulster (which was confined to six counties, Donegal, 
Derry, Tyrone, Cavan, Armagh, and Fermanagh), flou- 
rishes as vigorously in the other counties of Antrim, 
Down, and Monaghan, to which jhe plantation did not 
extend, while no such thing is to be found in other parts 
of Ireland, which were planted similarly to Ulster, and at 
the same time. 

§ 396. Whether an ancient Irish Ctist<yin. — An ingeni* 
ous writer on this subject has laboured to prove exactly 
the reverse of what is so alleged to be the origin of tenant- 
right, and has endeavoured to show that it was one of the 
objects of the plantation of Ulster to abolish the tenant- 
right of occupancy, which had prevailed under the ancient 
Irish or Brehon law, and had longest survived in Ulster, 
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the province last redaced to British rule. But we can- 
not find any sufficient ground for attributing so ancient 
«n origin to a modem custom, or rather a modem modifi- 
cation of the ancient custom of the sale of the good- will ; 
Bnd we are disposed to think that, if the tenant-right of 
Ulster were a remnant of the Brehon law, some traces of 
it would he found in those parts of Ireland where the 
Celtic population most prevails, rather than among the 
Saxon population of Ulster. 

§ 397. Supposed Advantages of Tenant-right, — Much has 
been said and written on the advantages which are sup- 
posed to have flowed from the tenant-right of Ulster. It 
is said to be beneficial to the landlord, as giving him a 
security against dilapidations, the price of tenant-right be- ~ 
ing enhanced by the good condition of the farm ; and in 
this respect it has, perhaps, in very many cases discharged 
an office to which our law is certainly inadequate, namely, 
the preventing dilapidation. It is also commended as secur- 
ing the landlord against a pauperized tenantry, as the te- 
nant cannot under this system altogether sink into abject 
poverty, for, when he gets into difficulties, he is enabled to 
dispose of his tenant-right to a more prosperous successor, 
and emigrate(t). It is ^so said to contribute to the enrich- 
ment of the tenant farmers, and to render them more com- 
fortable and independent. It is, however, a vain boast of 
Ulster tenant-right to point to the comfortable condition 
of the farmer, where that condition is produced not by 
making poor farmers rich, but by prohibiting any but 
those who are already rich from becoming farmers(*). 

It is also said to secure the landlord the arrears of his 



(t) See Bev. J. Brown (188) Q. Dvhlim Univerrii^ Ma^zme, Feb.» 
5S ; ied vide P. Coyle (237) Q. 85. 1851. 
(Ar) See article <* Tenant-right,** 
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rent, which, by reason of the tenant-right, are never lostj 
the first application of the purchase-money being the liqui- 
dation of the rent ; and thereby the fee-simple value of 
estates in tenant-right districts is alleged to be consider- 
ably increased, from the large security of the under-tenants' 
interests, and, like ground rents, to sell for thirty years' pur^ 
chase. There can be no doubt that, where the tenant- 
right is valuable and the tenant is defaulting, it does afford 
a fund out of which the arrears may be secured ; and in 
the vast majority of instances in which the sale has been 
suffered, in other parts of Ireland than what are called 
the " tenant-right districts," this is the object and occasion 
of the tenant-right being called into exercise. But this 
is, after all, a very questionable commendation of the cus- 
tom, that, the defaulting tenant being indulged with the 
permission to sell the possession to a stranger, at a fine, a 
portion of the fine is returned to the proprietor, not by 
way of bonus, but in payment of the stipulated rent. It 
is also said that tenant-right supersedes the necessity for 
compensation for improvements(/), and that it is valu* 
able, as a means of securing the improvement of the land, 
and giving confidence to the tenant(m). This, however, 
is quite a different thing from the tenant-right of mere 
occupancy, which we are now considering, and will be the 
subject of inquiry hereafter. 

§ 398. Frosfperity of Ulster^ how far attribtUable to,-^ 
But the advantage of tenant-right which is most loudly 
insisted upon is, that it has secured the peace and prospe- 
rity of Ulster ; that, in fact, owing to the beneficial in* 
fluence of this custom, the province of Ulster has attained 



{/) Dean Stannus (94) Q. 114. (108) Q. 42 ; J. M'Carten (89) Q. 

(m) J. Andrews (105) Q. 43 ; T. 98 ; C. M*Ghee (119) Q. 86. 
Davison (101) Q. 47 ; M. W. Lowry 

2e2 
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the comparative state of prosperity and independence of 
which it so justly boasts. If this be so^ it has been fairly 
observed, that it is strange that Donegal, one of the most 
thorough-going tenant-right counties in Ireland, is the 
poorest and least improved. Others would attribute 
the manifest superiority of Ulster to race and religion ; 
to the energetic character of the Saxon, as compared 
with the supineness of the Celt, and to the advancing 
and indomitable spirit of Protestantism, as contrasted with 
the stationary character of Popery ; and seem to recog- 
nise in it the eflFects of that Protestant activity, and 
enterprise, and energy, and intelligence of spirit, which 
enables whoever passes in Germany from a Roman Ca- 
tholic to a Protestant principality, in Switzerland from 
a Roman Catholic to a Protestant canton, or in Ireland 
from a Roman Catholic to a Protestant county, to per- 
ceive that he has passed from a lower to a higher grade 
of civili2;ation(n). But, without entering upon the de- 
bateable ground of race and religion, seldom adventured 
upon with advantage,.and better &r avoided where truth 
will permit, we think that we are enabled sufficiently to 
account for the phenomenon, without going beyond the 
fact of Ulster having possessed, for a considerable period 
of time, the inestimable advantages of a resident nobility 
and gentry of the same religious and political opinions 
with the body of the population, and of it45 having been 
the seat of a great and extensive manufacture for now a 
century and a half, which nurtured its agriculture, and 
gave employment to its farmers ; while, notwithstanding 
the assistance the latter thus received, and the vaunted 
advantages of tenant-right, the agriculture of Ulster has 
by no means kept pace with the progress of her fostering 

(n) See Macauley's History of England, vol. L p. 48. 
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sister ; and while its manufacturing industry and activity 
had raised a small sea-port into die position of the com* 
mercial capital of Ireland, its agriculture has even failed 
to supply the necessary raw material (flax), for which the 
soil and climate were admirably suited, and suffered the 
supplies to be derived from Belgium and Holland(o). . 
§ 399* TranquiUii!; of Ulstery how far attridutable *o.-^ 
The peacefulness^ and freedom from agrarian outrage 
which Ulster enjoys is also attributed to the influence of 
tenant-right, reconciling the tenant to much of what are 
called grievances elsewhere, and preventing those agrarian 
disturbances which mostly result from one man taking a 
farm from which another is ejected for non-payment of 
rent ; whereas, under the custom of tenant-right, the in- 
coming tenant secures the good-will of his predecessor* 
and pays him a sum of money for the pos8ession(p). If 
tenant-right has this tendency to prevent agrarian out- 
rage, and to mitigate the evil results of an undue compe- 
tition for land (which we are disposed to think it has, 
more particularly in Tipperary and Clare, where it is 
sfud to be the price of the ** peaceable possession"(?))i this, 
so far from proving it to be an advantage in itself, is the 
price paid for peace, at the expense of a heavy tax upon 
industry, and is an evil rather to be tolerated than en- 
couraged,-— 'to be suffered as an unpalatable remedy for a 
diseased and abnormal state of society, rather than pre- 
scribed as an element suitable to its healthy organiza- 
tion(7*). It is at best a grievous infliction upon industry, 



(o) See a £. Dobbs's tract on Bayley (858) Q. 71 ; J. Eeeffia (880) 

Tenant-right Q. 19 ; J. Kennedy (667) Q. 48 ; 

(p) R. S. Guinness (8) Q. 127, F. J. Fitzgerald (612) Q. 20. 
130 ; Dean Stannus (94) Q. 56 { B. (r) See Observations en Tenaat- 

H. Dolling (90) Q. 66. right, by C. E. Dobbs. 

(?) J. Barry (1105) Q. 3 ; B. U. 
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to purchase peace and security, at the price of tenants 
right, for the mere occupation of the soil. In other re- 
spects we apprehend that the tenant-right is rather the 
test of the peacefulness of Ulster than the cause of its 
tranquillity, and that it would form an active element of 
discord and confusion but for the salutary influences in 
exercise there, and such as would convulse any other 
part of Ireland where the relation of landlord and tenant 
was not grounded on the same mutual confidence and 
esteem. In Ulster the landlord exercises with impunity 
3, veto on the transfer of the land, and on the amount of 
the purchase-money, and an authority and supervision 
essential to the safe indulgence of the right ; but where 
the tranquillity of Ulster does not exist, the exercise of 
such powers would be dangerous, and embitter the rela- 
tion. It is, no doubt, a fair tribute to the justice and 
good feeling of all classes in Ulster, and the fidelity to an 
understood engagement on the one part, and the tenant's 
trust and confidence in it on the other. It is out of this 
mutual confidence between landlord and tenant that the 
peace and prosperity of Ulster really flows ; and the free- 
dom of Ulster from agrarian outrage may justly be attri- 
buted to the moral and social superiority of its inha- 
bitants, the fruits of civil and religious liberty, of a 
yeomanry, in the language of the late Mr. O'Connell, 
** organized and ready to support and vindicate the law, 
and suppress insubordination and outrage." 

§ 400. VnmUable for other Parts of Ireland,— Th^% 
such a custom could advantageously be transplanted to 
any other province appears wholly impossible. A cus- 
tom which is the natural growth of mutual good under- 
standing and good offices between landlord and tenant 
could not subsist where this good understanding did not 
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prevail ; or, if introduced into an ungenial soil, would be« 
oome an element of disorder, would lead to chimerical 
estimates of its value, on the part of the tenants, suggest 
excuses for postponing the payment of the rent, be ap» 
pealed to as a security for improvident loans, looked upon 
as a provision for creditors and children, and when the 
landlord sought to render it available for the payment of 
his rent^ he would perhaps make desperate as many con* 
spirators as the assertion of his right had disappointed. 

§ 401. Incapable of existing elsewhere. — But, indepen- 
dently of these moral impediments, there are equally 
substantial and material causes which would necessarily 
prevent the introduction of the Ulster tenant-right into 
other parts of Ireland less favoured and independent. 
The Ulster tenant-right is equivalent to a custom of sell- 
ing land at a rent reduced by the payment of a fine, 
which was as high as £30, and frequently £20, per acre, 
for the mere possession, and this on estates set at rack- 
.rents(6). In Ulster the manufacturing industry of the 
inhabitants produced a number of small capitalists will- 
ing to invest their little capital in the purchase of farms, 
and therefore the tenant-right was a saleable commodity, 
the agricultural capital being continually kept up by 
drafts upon the savings of manufacturing industry ; be- 
sides that, the land acquired a factitious value in the 
hands of the linen weavers, not for mere agricultural 
purposes, but as an useful adjunct to their trade* Now 
this system could hardly be produced in any other part 
of Ireland*; for though the land should be let at half its 
present marketable value, there would be no purchaser 



(t) See R. Griffith (6) Q. 68 ; W. of teoant-riglit to exceed the value of 
C. Kyle (18; Q. 40; J. Walker the fee, or twenty years* rent 
(842) Q. 20, — has known the price 
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able to buy the tenant-right at £10 an acre, and to stock 
his farm. The tenants would soon find it more conve« 
nient to pay an increased rent of ten shillings, than a fine 
of £10; so that, after a few years' experience, the occupy- 
ing tenants would again hold at a rack-rent. Therefore, 
though the tenant-right of Ulster may be never so good 
a custom in the counties in which it has prevailed, it 
would be a very bad law elsewhere(<) ; we might as 
wisely, indeed, attempt to extend the peculiar customs of 
Kent, where they have existed for centuries, to other 
parts of England(t4). 

§ 402. Inconveniences of Tenant-right. — But even in the 
province of Ulster, with its resident proprietary and in- 
dustrious tenantry, there is much that is reasonably com^ 
plained of in the working of the xustom of tenant-right. 
The right of sale of the mere good- will or occupation 
places good and bad tenants on the same footing; and it 
is generally the unimproving tenant, with whom the 
landlord finds it hardest to deal, that exercises the right. 
It does not sufficiently discountenance the defaulting te- 
nant, who claims the benefit of the landlord's character 
and indulgence equally with the most punctual. It con- 
fuses the rights of property, and limits and interferes mate- 
rially with the legitimate control of the proprietor over 
his e&Ltate> and the free choice and selection of improving 
and respectable tenants(t7). If the landlord wishes to in- 
troduce such upon his property, he must, in fact, purchase 
his estate over again(u7). The out-going tenant has no inte- 



(0 See interesting debate in House (v) Gapt . Hill ( 1 1 3 ) Q. 3 1 ; Major 

of Commons on this subject, 22nd Soott (163) Q. 54. 

March, 1848. (to) See Captain Cranfield (223) 

(tt) Sir benjamin Hail, same de- Q. 36 ; R. Russell (346) Q. 24, 25, 

bate. 26 ; C. K. O'Hara (366) Q. 21. 
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rest in the proper choice of his successor, but the landlord 
and the other tenants of the estate have ; and it is often the 
most improvident, careless, and troublesome person that 
will give the largest price for the holding. Against this, 
the simple veto, when it exists, is scarcely an adequate 
protection, and no substitute for the free choice of a 
landlord's own tenantry. So, if the landlord wishes to 
take any part of his estate into his own hands, for the 
purposes of improvement or planting, or when dissatisfied 
with the state of agriculture on his property, and con- 
ceiving that the holdings are inconveniently subdivided, 
and should be consolidated into larger farms, the tenant- 
right presents an insuperable barrier, unless he is willing 
and able to pay the fee-simple of his estate twice over for 
the mere possession, and not for any permanent improve- 
ments existing on the land(d?). But to the unimproving 
landlord, satisfied with the present state of agriculture, 
the tenant-right may be an advantage, for it recognises 
his right to raise his rent from time to time, if the letting 
value of land be raised in the market ; it recognises his 
right, in a qualified sense, to control the sale ; and it se- 
cures to him the arrears of his rent. So to the unimproving 
tenant, who usually sells, the right is an advantage, but 
it is at the expense of the industrious and improving te- 
nant who succeeds him, and either sinks the fruits of his 
own industry or advances the.money procured at interest, 
in purchasing that which is producing none ; and as a 
means of encouraging improvements on the part of the 
tenant, it is at best but a clumsy and inconvenient con- 
trivance, which may, perhaps, have answered in some sort 
for want of a better system(y). It embarrasses the cir- 

(:r) See B. Rassell (846) Q. 24 ; (y) M. W. Lowry (103) Q. 49. 

P. Manifold (645) Q. 61, 62. 
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cumstances of the ia-coming tenant, and the landlord 
sometimes, in consequence, gets a pauper, who is wading 
all his life through dijBSculties ; and the tenant, crippled 
with a heavy purchase-money, is disabled from cultivating 
such a breadth of land with the capital that he has, as he 
otherwise might ; and, worst of all, the capital thus ab- 
stracted from the working of the farm generally leaves the 
country for ever with the emigrating tenant(2r). It con- 
verts a moderately set estate into a severe rack-rent set- 
ting, and raises an unfair outcry against the rent, instead 
of the fine(a). And lastly, it not only deprives the te- 
nant who has capital of a portion of it^ which should have 
been productively employed, but it raises an effectual 
barrier to the industrious poor man,, who has little or no 
capital, engaging in the healthful occupation of a farmer ; 
since to purchase a farm by the payment of a considerable 
fine would exceed the little means he may possess ; so 
that, while all the advantages that are supposed to flow 
from it are merely the consequences that habitually fol- 
low where land is set at a moderate rent in the midst of 
an industrious and opulent population, the actual conse- 
quence of it is, that where it prevails no man can obtain 
a farm unless by purchase, by descent, or by devise, and 
the intended farmer must possess a capital three times as 
large as would be required under ordinary circumstances. 
§ 403. Tenant-right destroyed by Adversity. — The te- 



(*) See A. Orr (189) Q. 21 j M. M'Cartren (89) Q. 99; J. W. Max- 

W. Lowry (108) Q. 60 ; Thos. well (98) Q. 76,— twenty-one acres 

Eyre (80) Q. 52; J. Andrews (105) at a rack-rent sold for £300; H. 

Q. 48; J. Forsyth (99) Q. 66; R. Murray (122) Q. 46; A. O'FUnn 

Byrne (66) Q. 96 ; J. T. Noble (81) (117) Q. 18,— three acres, let at wUl 

Q. 46 ; H. L. Prentice (220) Q. 84 ; for 25*., sold for£76 ; J. Evatt (266) 

J. V. Stewart (186) Q. 23 ; E.Tick- Q. 26. 

ell (9) Q. 11 ; Lord G. Hill (1066) (a) See Hon. W. Trench (610) Q. 

Q. 86 ; J. Davidson (98) Q. 78 ; J. 85 ; T. Murray (122) Q, 28- 
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nant-right, as we have already said, was in fact an ho- 
nourable custom that the landlord should treat his tenant 
with great liberality. It is described by a nobleman, a 
great patron of the tenant-right, that, in addition to the 
right of sale which the tenant enjoyed where an eligible 
candidate was produced, it was customary, even if no pur- 
chasers could be brought forward, and the tenant desired to 
quit, for the landlord, at a valuation open to the opinion 
of the tenantry, to give full conipensation to the tenant 
for any outlay, and to procure another tenant(5)« Such 
a custom of necessity could not stand the test of adversity. 
The first great change in the surrounding circumstances 
of the country, of the landlord class, or of the tenant class, 
of necessity disturbed the value of land and of farm pro- 
duce, and of the tenant-right. A practice founded on a 
claim so indefinite and unprotected by law, so voluntary, 
and almost capricious, gives rise to angry controversies 
between the landlord and the farmer who has spent his 
money in the purchase of tenant-right, and thought he 
bought something substantial and permanent, and finds 
that he has bought an article that is fleeting and dwind- 
ling down to nothing; and, he complains that he is de- 
frauded of his tenant-right, and asks his landlord, who 
never derived any benefit from the fine that he paid, to 
reduce his rei^t, however low it was before, in order that 
the value of his tenant-right may remain unaltered. 

§ 404. Tenant Farmers discontented with, — Accordingly 
the tenant farmers of Ulster are becoming dissatisfied with 
the advantages arising from the mutual good understand- 
ing that subsisted between them and their landlords; 
some of them are pursuing the phantom of fixity of te- 

(Jb) See Marqnk 6f Londonderry's speech, House of Lords, 1st March, 
1S50. 

2f 
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fiore mad TEhwtioa of renti; tbey wsmt vliat they cifl 
lA mdepeadent fmdkiam.^ and <lBi»i the right of iHsh* 
|)onig of tbeiT TToHfrngi to the higheit Uddker, and a 
gaavimtee agunflt an iaHBieased feiub(«). They aUege 
duct -fheir oomfideaee has somelimefi been, bi^ayed by 
lwtti^8B evttttiea, or stem exactiaa of inceeased lente; 
that even the rne instaiieeB ua ifiudi: this has cccaired 
are eafficie Dt to deatioy the aeeanty they £dt(d) ; thttfc 
m. ^ood innJeiHtimJmg is not a isarketabfe aeoarky, is 
net a legally asadgnaUe right, and enmot ;be ueaehed 
hy ereditons; and that ike henefit of it dependi oa the 
degiee of ptecBnoa with irhich the estate is managed ; 
and ihat, evem oa «he best maaaged estaotes, inocai^feMien- 
eie$ arise in the datrilntioa of the produce of tenaa^ 
right aatfong the next of kin, i¥hieh cannot be decided 
by GouTts of law, from want of dhe legal vecogintion of 
the right; and they, therefere,^ weald Tatber have it le- 
galiaed, OTen though laod^ated, and enjoy the aleady 
comfcrt of a amall aeeurity, than live in depaidenoB ^nd 
preearions possesBioii of a huagex adTiante^fl(e) : at. the 
-came time that they admit thfat it » simply imposBSbie to 
^abody into law the euatom (of Ubter, foeeauBe it is not 
uniforai, bat variable aad uncertain; and they theaefeie 
propose to the legislator an extremkely difficalt prcUem 
in pi^itioal scie^oe to sohre^ — ^to pwmde them a right in 
lieu of an indulgence, and one wdiich, if attainai, will be, 
we fear^ a poor and imeflfectoal aafcstitute Ibr tbat confi- 
denoe between bouliford and t^ant under which the pros- 
perity of Ulster has grovm nip. 
f 405. Sko^dd Ubter Tmcmimght be iefidaied m.—la 



(c) See Marquis of Londonderry, Ck)leraine Tenant-right Association. 
HoiMe cl Lords, 1st BUnsh, 1S48. (e) Antrim m&i Down Iksant- 

{d) S. M. Greer, secretary to the right Association. 



Digitized by VjOOQ IC 



oaskchxeimif the irevy gytsve iaqmry suggeato tts^, Hanulj^ 
wkftt k tq be don^ witk Tdipieet to the teoantriigki of 
Ubtet, m caae it ahalL W deniable to> fegkbte-upOA Ihe 
amlyeet of ceaifeBatttioik Ibr iio|Mrove0iieiite? We BfteaA 
with :tke mere te&AutHn^bl;^ aa distinct ftabk a daim ibr 
pMt^ iB^oT^anQiifta aetosU j ittade or pivcb«sed, becftiiae 
tbe tenant fiMrmeis. oC the North advisedt^ make elaiia 
for compem&tion, nat onlj &£ futvute «ad pcesf^t, ex-^ 
isting improvements, but also for the naked tenanb- 
ri^t|. oa the faUaej^ whkh, we have alreadjf (^awdeied, 
of it0 being based oik aateeedent impiaTepiients, made 
tim^ Otti of mindf aad thus incapabte of bebig psoved. 
TbejF require thai in their caae the r^hitoeompenaalioa 
£pc future impio¥enie»ta shaU.be €SBg.ra&ed ajuoik the pie:-' 
sent teaaotHTi^t interest, and that one unifis^m ajstem 
of Talttefldon^ sale, aadcoiapexifBatioii shali be ad0pted(/); 
otherwise thie}^ aa j that the efiect of a law to* provide 
it^-^t^trar eotkpei^dttlioft tmi th4 teftaniF^tlght propeiijF of 
Ukket wioijildbef that« if the faooev dared trj to; make 
andoLa elaatt for future impcoveooentSt he xai^i loste his 
presettt inteiert in hia fane, ikm leeiiig the substance Sm 
the flake of the dtadow; and if the exiatiiij; tenant-right 
be kft oti^ of ^akulatioe^ the tei^ant would forfeit the 
greater parfe pf hia intecesl*: that whieh the laedlord 
new ooBcedes. They object to haviiig fbeif rights eor^ 
tailed hy any enactmeiita on the aul^eet, because the rer 
latmia between landkurd and tenant mother provinfiea 
of Iretand Impftm to be unaatiafactogy^ or have rendered 
importiAt diangea desirable aa to the^a^); axk4t instead 
of being sunk to the leveL of othersy they would propos^ 
that the other proyinees ahouLd be elevated to their posL 

(/) S. H. Qreer, aecratary to the (^) See & M. Qreer^ and Antrim 

ColeraineTenaot-iigliiAasMiatioB. aid D«P«m Tcont-rijg^t Aaaodatioo. 
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lion. And even though the existing custom should be 
saved, and left untouched, they object to making dif- 
ferent laws for different portions o{ the same kingdom, 
as likely to produce jealousy and discontent in the less 
favoured provinces; or, in plainer language, they fear lest 
the proprietors of Ulster would discontinue a liberal cus- 
tom, from the influence of which their neighbours of the 
other three provinces were exempt by positive enact- 
ment(A). 

To extend the tenant-right of Ulster to new districts, 
we think, will hardly be proposed by any person of judg- 
ment or influence. To make the mere occupation consti- 
tute a legal tenant-right would be to convert all Ireland 
into one great field of litigation ; and to exempt the other 
provinces from its influence will require no positive en* 
actment, but to leave them simply as they are : and we are 
^^ ^ loss to know wherefore the proprietors of Ulster will 
be more influenced by the non-existence of this rights 
the neighbouring provinces than they have been hitherto. 

To legalize the tenant-right of Ulster on the terms 
which its advocates propose, we have already seen is a 
pure impossibility, until it shall have acquired some sub- 
stantial embodiment and uniformity; and even if it were 
capable of being defined and provided for, the principle 
upon which it is sought to be rested could scarcely coa- 
lesce with any plan of compensation for improvements 
regulating the scale of compensation according to the pe- 
riod of the tenant*s enjoyment; because the valuation of 
the tenant-right apart from existing improvements, pro- 
eeeding on a theory of non-existent or invisible improve- 
ments supposed to be made time out of mind, repudiates 

(A) Antrim and Down Tenant-right Aaaodation. 
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all iespeefi for the penod -of enjojmeBt, $siA oonad^s 
the claim indestniclible by mefe c^emtioii of tioae. 

It hfts been raggested thai a eompensatioii for tenant* 
nglit migbl, in certain casee, be given, in analogy to eom« 
pensation fer improyemeniE^ hj ^laoling ibat wbere the 
tenant, widi tbe knowledge or aesent of his landlord^ pur? 
cbased tbe good-will of hia fiirm, tbe award for compen- 
sation should include tbe (mm ao paid, reduced by aa 
many yearly inalalmenta as there wore yeara expired since 
the purchase was made. We know not bow far this 
would be a satiafaetoiy adjustment of tbe difficult ques- 
tion. 

$ 406. iSXmiM 9Ni< 6# th^mvl i(7«tiL---0n tbe other band, 
directly to interfere with the eustom in tboae districts in 
which it has been recogmsed by long usage would be 
impoHtio ; and where a landlord has sanctioned such a 
porchase by an incoming tenant, it might be unjust to deny 
him and his representatives the right of reimbursement. 
It is undesirable to interfere with any custom that has been 
in existence in any part of the country, and that is not 
positively mischievous ; and where landlord and tenant 
agree to be bound by such a custom, the law should not 
interfere(i). 

It is a subject of a delicate and complicated nature, and 
most difficult to legislate upon ; and the first bill of the 
Government, in 1846, omitted all reference to existing 
tenant-right; but a committee of the House of Commons 
inserted a proviso, that the Act should not interfere with 
any local custom as to outgoing and incoming tenants ; 
and a similar proviso was introduced into the bill of 
1850(£). And such, in our humble judgment, is the ex- 

(0 See ^ QeoTge Grey, deUte, (A) Sect 26. 

Honae of CommoiiB, liarch 1, 1S4S. 

2f2 
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tent to which the Legislature can safely go, in respect 
of the indefinite and voluntary usage of tenant-right of 
Ulster, where permanent existing improvements are not 
the subject of claim; and we are persuaded that nothing 
more mischievous could be done than to trammel the ex- 
ertions of improving landlords by perpetuating such an 
inconvenient check and hindrance as the sale of the naked 
possession would interpose, and that the true object of 
legislation would be to facilitate the formation of volun- 
tary contracts for compensation in respect of agricultural 
improvements, to remove those impediments which settle- 
ments, and entails, and embarrassments interpose, and 
thereby eventually lead to the extinction of the existing 
systeni of tenant-right, the voluntary abandonment of 
which would be the strongest symptom that the social 
condition of Ulster had attained to a sound and healthy 
condition, and that its agricultural was in keeping with 
its manufacturing industry (Z). 

(0 See Conway E. Dobbs* Tract on Tenant-Right. 
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Sect. 407. Tenant-^iffht of Occupancy. — This new phase 
of the tenant-right, called tenant-right of occupancy, is, 
perhaps, a further development of the plan of legalizing 
the permissive tenant-right of Ulster. The latter enjoyed 
at least the prestige of a respectable, if not prescriptive 
origin, and had some pretence of claim for its legal re- 
cognition and establishment; whereas the tenant-right of 
occupancy, with its accompaniments of fixity of tenure 



Digitized by VjOOQ IC 



S32 TEVANT-AIOHI OF OCCUPAKCT. 

and valimtion of rents, seems rather to be kindred with 
the modem French school of political philosophy thui 
the genuine home-growth of the British Isles. 

§ 408. Tenant-riff kt- League AgUaiicm, — To accomplish 
this new kind of teaflo^i^ht baa been the object of a 
very extensive, if not formidable confederacy, whose 
opimoos are repceaenied by what is called the '^ Tenant 
I^feagae," propagated by a class of itinerant orators, put- 
ting Ibrward wild, incoherent^ and lerolntioiDary doc- 
trines, supported by arguments so monstrous and absuid, 
that they should have challenged nothing but contempt, 
but that» unfortunately, the agitation is sustained, by a 
system of wide-spread and fearfbl temomm, resulting in 
aw&I crime, instigated by the extravagant and unaerupu- 
lous theories of the Tenant League orators. 

§ 409. Object of the AffttatuMi. — The undisguised ob- 
ject of this agitation is to transfer the landed property of 
the country from the noblemen and gentlemea who now 
possess it to the tenant class ; not, however to the poor la- 
booring tenants, who have no conoem in the agxtatkOB, 
but to the strong tenant farmers, their tyrants and op- 
pressors, whose cruelty and exaction to thdr unfortunate 
dependants having raised an outcry against the landlord 
class generally, they seek now to turn it adroitly to their 
own advantage, and make a profit of their iniquity. The 
auaeries of the labouring class called for cottier-right; the 
tenant &amea[B ^cLdearoox to concert the cry to ^tenant- 
right. 

The avowed objects of the Tenant League are threefiM : 
first, ^* that the tenant shall not be disturbed in hia poa* 
session ck> long as he pays the rent fixed by valuation,^ 
and that» without regard to the conditions of his lease, hia 
tenure ahall be converted into a perpetuity ; secondly, that 
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the rents shall be determined by valuation ; and thirdly, 
that every tenant shall have the right to sell his interest, 
with all its incidents, for the highest market value(m). 
• § 410. Claim for Fixity of Tenure what, — As to fixity 
or permanence of tenure, the doctrine is, that the primary 
title to the land belongs to the landlord, the possession to 
the tenant(n) ; and that, in order to deprive the landlord 
altogether of that power of exterminating the tenantry at 
his own will and pleasure, which has been used so many 
years with such horrible and wholesale cruelty (o), those 
tenants who hitherto held only a terminable interest now 
should be made independent of the proprietor, or part- 
ners in the fee(;?). - 

Sometimes they pretend to insist upon nothing more 
than the right of subsistence which every man has upon 
the land of his birth. But this right would confer but! 
that humble measure of subsistence, which all who are 
tmabte'to secure iaiemselves an independent support are 
obliged to submit to, and scarcely would entitle them to 
withhold the possession of land that belongs to any par- 
ticular proprietor. 

But the outcry generally is, that the tenant has no se- 
curity for the possession of his farm ; that his lease is 
liable to be declared void, for some flaw of which a per- 
son in his condition could not possibly be aware ; and 
that not only the land itself, but all his improvements, be- 
come the absolute property of the landlord. 

The gentleman who claims the credit of coining or 
giving currency to the phrase, " fixity of tenure," de- 
clares that his object was the abolition of tenancies from 

(m) See ** Irish Tenant League, (o) " Irish Tenant Leagne,*' &c., 

its leading Principles and Objects,** p. 2. 

p. 1. (p) Marquis of Londondeny, 

(m) J. Gahan (166) Q. 26. House of Lords, 1st March, 1860. 
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y«ax to yesr, and to exempt tbe tenant from the eooatant 
caprice of his landbrd^ when carried away by evexy peU** 
tical economiat^ at one time fox larger farms^ at anothes 
time for small hamB{qy. But thk gealkman'a intezpve- 
tatkm- of the phrase has been wonderfully departed from 
by the Tenant League OKkton ; and we easAOt but think 
dxat the teiiQ ^ fixity of tenure'* was singularly infelici- 
tDU9, and an expression too portentous and sigmficattt to 
coDnr^ an idea so simple. 

§ 411. LnpoHct/ of Fixky of Temfort^ — The aoeompliah' 
ment of fixity of tenuire, in ita modem acceptation, would 
be a disastrous CTent to all parties concerned in the land ; 
making no distinction between the industrioiAs and the 
xndoleBttenant) it wofild impose each as a permanent fixr 
tore on the soil, and disoouzage, rather than promote 
improvement. It would be equally niinoua to the tenantii 
tfaemselTeSy as the old lesaes of the last centuxy, and the 
church hrndsrin Irelandi' whereat pnacticaElly exists; ssi 
die rent was lowv and the commons in England, appor- 
tioned without payment of rent, can testify to as much 
misery and as wretched cultivation existing aa are to be 
found upon tiie most rack-rented and ill-managed estate 
in Ireland. Wheoe a tenant, from ignorance or miar 
caleuktibn, tmdeitakes to w«k a farm whsdi he has noi 
ca{ntal, energy, or skill enough to cultivate^ he should 
lo^foT a smaller farm^ or a <fifferent o<Hnipation in ]aie,» 
and make place Cdt asotfaer man, more capable^ eaeigetiey 
and skilful. Under such a system the land woold natu- 
rally fall into the hands of those who coold extract the 
greatest anMnmt of ptodaee from it, whereas the plan of 
fixity of tenure would encourage the incapable tenant to 

(a>W.F(ad(1094)Q.2,a, 
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.dbtam «nd hold on the poBseBsk>a of a fieam at aaij eacri- 
fice, and m defianee of ev^erj principle <>f pmdence and 
honesty ; and tiie pablic manifestlj h^ve jio inteceBt in iJ&e 
aocomptii^nient of ^ach a pfaai as libis. 

{ 412. ComptdmMy VatuatiouifRenU, — Tke immfwKate 
t>orolkiy of tkis species of tenaant^right, called fixity df 
tenixre, is aneductixm of rents, and a Tiolation of fiiis^ing 
oontractB. It is desiaQded that wixererer the occupying 
teoiant ithinks the remt paid to his landlordis too high, and 
he cannot come to a fnendly arrangement^ nor a reduction 
of his rent to a reasonable amount, it shall be compulsory 
oo. the landloid to mibniit the ^ise to impartial .arbitistors 
or vabiatoia, by whoaa die just rent may be fized^r). It 
is inBisted that the competition ibr land has been ao ex- 
cessive as to jaslafy the Legislatare in altering and teon- 
trolling ^en's bargains for ihe payment of rent This » 
insisted upon in dktriats where die resnt has beenddmitr 
tedly low, and not snose thaai two-thirds of the fair valioe;; 
belt ihe fall in the value of agsrionltural produce having 
•peduoed the vahie cf the tenant-dght, to make up the de- 
iiciency^ the landlord is neqniised to abate his rent in 
praportaosL 

§ 413. Eme£38ive CompdSdofn und eaorbitani, ReaOB. — 
The oomplaint is, that the competitian £3r land has 
^li&led the landlord to exact ^exorbitant jents; that it 
gives him a monopoly price ; and ithat mioh is the wanit 
of land to procure the neoessades of life, that the te&asit 
must ^hesr acoept €he landlondVs t^cme or repair to ihe 
poor-house(«). 

{ 414. Pafopoged Remedy, — -The plan proposed is, that 
one valuator should be appointed by the landlord, and 

(r) See Irish Tenant League. (•} Bee X Xennedf (6S7) Q. 90. 
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another by the tenant, sworn to value the tenements, and 
to state what amount of rent should be paid ; the Govern- 
ment nominating a valuator for the county to act as an 
umpire to settle all differences between the baronial va- 
luator8(^). Others propose, that in cases of ejectment 
for non-payment of rent or distress, the assistant barris- 
ter should inquire if the rent were such as an honest te- 
nant of average industry could afford to pay, which he 
was to determine by reference to the public valuations 
and examination of witnesses, and to take the rent ac- 
count on that footing for three years last past 

§ 415. Unsatisfactory RemUa of Valuations. — ^We have 
abeady considered(tt) how very unsatis&ctory the best 
public valuations are for determining the true renting 
value of any particular farm ; and we have reason to fear 
that the judgment of private valuators will be found still 
less worthy of being depended upon. Every body ob- 
serves with astonishment, when the value of land becomes 
the subject of legal controversy, how utterly discordant 
the evidence of even the fairest and most intelligent sur- 
veyors and valuators is as to the value of land ; one man 
will fix a value three or four times as great as another: 
so that the conclusion to which every bystander is of ne- 
cessity led is, that the result depends on the accident of 
the person chosen as umpire(v). The writer, to whose 
sketch of tenant-right we have so often referred, cites 
from the evidence given before a Committee of the 
House of Commons on Fictitious Votes, the following 
queries and answers : 

" Q. 14, 291. Mb. O'Connell You know there is 

(0 See Irish Tenant League ; D. (o) See article ^'Tenant-right,*' 

Hajden (898) Q. 86. Dublm Univenity Magazine, Feb., 

'(«) Vide aji^e, sects. 92, m. 1851, 
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no point on which Taluators di£Per so much as on the va- 
lue of land ? — A. No doubt of it; and more than that, a 
surveyor brought up goes further than he ought to do for 
the party producing him. 

" Q. You are aware in this country it is so ; Equity 
suits show it, the reports over and over again show it ; 
the Judges tres^ the evidence of surveyors, without im- 
puting perjury to them, as very contradictory. — A. Every- 
body who has any experience in the profession must say 
it is so.'* 

A recent instance is given where under aD Act of Par- 
liament (the Poor Law Act) a specific standard of value 
was laid down for the valuators, yet neither the valuators 
making the valuation nor the guardians revising paid the 
slightest attention to the prescribed standard, and instead 
of adopting the market and letting value of the land, ar- 
bitrarily assumed as their standard the amount of burden 
which a landlord, in their opinion, was morally justified 
in imposing on the t0nant(ir) ; probably a just estimate 
enough, but anything rather than that which they were 
called upon to make. 

So much for the faith that is to be placed in a valuation 
by aoithority, when it is to affect the relative rights of 
landlord and tenant, even though made by men acting 
under no strong motives to decide corruptly. 

Anothej very striking instance of the unsatisfactory 
results of committing the determination of matters so 
much of opinion to valuators has been recently presented 
in England, in the case of Bennett v. The Duke of Bed- 
ford, wJiere, on a farm of about 350 acres, let at £270 per 
annum, an umpire awarded as compensation against his 
Grace, the landlord, the startling sum of £6351 lis. M, 
(w) See Beport of Meson. Hayes aAd Deasy, barristers. 

2q 
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With sucli telling facts as these before us, we may 
imagine what a wild thing a valuation of rents by public 
valuators would be, more particularly when it became a 
mere arbitrary decision, made without any fixed standard 
and the aid of the only sure test of value, the market 
price of land, or the rent which a solvent tenant would 
be willing to give for it, when we see such conflicting 
opinions as to the value of land, even where the aid of a 
market value is at hand to assist and regulate the judg- 
ment. 

§ 416. Fraudulent Depredation of Property, — If compul- 
sory valuation of rents were allowed, we fear the tenant 
would be apt at one period designedly to suffer his land 
to deteriorate and lessen in nominal value, in order to 
secure the perpetuity at a low rent, and, as soon as he 
had realized his scheme, attempt to make the landlord 
suffer a second fime on the head of improvements, for the 
cost and expenses necessary to bring back the land to its 
former improved state of cultivation. That this apprehen* 
sion is one not purely speculative, the evidence ^)efore the 
Devon Commission establishes ; and that under the pre- 
sent system of leases the tenants are in the habit of dilapi- 
dating their farms towards the close of the tenancy, on 
the supposition, when they have made the land as bad as 
possible, the landlord will be obliged to give it to them at 
a very low value(^). And how much more likely would 
such a practice be where the landlord would have no dis* 
cretion as to retaining the tenant in occupation? In 
this respect such a system would operately injuriously to 
agricultural improvement, to public morality and pros- 
perity. 

§ 417. Anticipated Standard of Value. — The principles 

(jr) See Earl Mountcashel (800) Q. 82: and yide infra^ section 448. 
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upon which this arbitration is expected to proceed, have 
been shadowed forth in dark and ominous outline by 
some of the orators of the Tenant League, and the results 
which they anticipate from the decisions of this impartial 
and independent tribunal that is to supersede the free 
contracts of individuals. It is said(y), an impartial and 
intelligent tribunal such as this would adjudicate the rent 
to be merely the yearly letting value of the landlord's 
share of the property, and not the yearly letting value of 
the land in its present condition, which includes the pri- 
vate property of the tenant. The line of demarcation 
between the landlord's property in the soil is said to be 
this, that the value of the soil, the raw material, in a state 
of primeval barrenness, as it was 250 years ago, this wilder- 
ness state, is the property of the landlord at the furthest ; 
all its additionally acquired value is the property of the 
tenant or farmer, and the yearly letting value of the land 
in its primeval state is all that the landlord can rightly 
demand. And as a practical illustration of the notion of 
value attributed to the landlord's share in the estate, the 
individual whose language we refer to(e) writes to a no- 
bleman, an extensive proprietor of land in the north of 
Ireland, and a distinguished and liberal patron of tenant- 
right(a), that one shilling an acre is all that, either in 
law, equity, or justice, he was entitled to for his land. 

§ 418. Extramgant Pretensions of Tenant League, — 
Those who are acquainted with tenant-right only under 
the idea that is attached to it in England, would scarcely 
credit the monstrous and extravagant pretensions that are 



(y) See Rev. John Rutherford's perty in the Soil." 
speech at Banbridge, p. 18. (a) See Marqois of Londonderry's 

{z) Rev. John Ratherford. See speech in the House of Lords. 
" The Ulster Tenant Farmer^s Pro- 
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deliberately preferred by thie populaf leaders of the agi- 
tation in Ireland. They assert that the proposal to fix 
by valuation the yearly value of the landlord's interest in 
the soil is not an interference with the rights of private 
property, because the land does not belong exclusively to 
the landlord ; he is a mere partner, having a few shares 
in the firm ; the tenant has as much right to say he will 
pay what he pleases, as the landlord to demand what rent 
he pleases ; and the tenant has the better right of the two to 
serve the landlord with a notice to quit, and eject him 
ofi* the land. 

" The landlord's property is the barren soil in its wilder* 
ness state ; the tenant's property is all its additional value« 
This principle is the touchstone of the whole tenant-right 
question, and the foundation on which to rest the argu- 
ment in favour of the'tenant FARMER"(i). 

§ 419. Tenant's Claim to choose his Successor. — But 
although they claim to give the occupier a joint interest* 
in the land with the owner, it is a very unequal kind of 
partnership that is proposed ; for they would, with signal 
inconsistency, deny the landlord any right to inquire into 
the character of his future copartner, the new tenant, his 
habits of life, solvency, industry, honesty, intelligence, or 
capital. They demand that the tenant shall have the 
right to sell his interest in the farm, like any other com- 
modity, to any person, whether tenant 6r landlord, who 
may wish to |>urchase it from him at the highest market 
price(c). 

§ 420. Proximate Extinction of Landlordism, — But those 
who advocate the fixity of tenure and valuation of rents 
by no means contemplate the everlasting perpetuation of 

(6) Rev. John Ratherford, p. 9. (c) Tenant League, p. 8. 
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the system of landlordism, conceiving it to be one that 
should never have seen the light, and that, in fact, every 
man should be his own landlord, and, in patriarchial 
fashion, live under his own vine and fig-tree(d). Ac- 
cordingly, these gentlemen think it is high time this part- 
nership should be dissolved, and that the landlords no 
longer should have any vested rights in the soil ; but ne- 
vertheless they are at present disposed to give them some 
compensation, and as the tenants may not happen to be 
just in a condition to pay it, they would enable them by 
small government loans, for which there would be am- 
ple secuiity ; and further, they would permit none else to 
purchase but the farmers,, until landlordism was ex* 
tinct. But, if this plan did not work, they would resort to 
more vigorous measures, such as were adopted in Prussia 
in 1811, by which the whole island should become the 
property of the tenant farmers alone. They not only 
triumph over what they call " the grave of feudal im- 
portance," the Incumbered £states Commission, but an- 
nounce the programme of their future exploits, which 
they illustrate by the labours of the benevolent Las Casas, 
who crossed the Atlantic sixteen times to stop the atro* 
cities committed by the Spanish settlers against the abo- 
riginal Mexicans : they come to save life, to stop mur- 
derous oppression, to rescue people the most miserable 
th«^t ever the sun looked down upon, from the impossi" 
ble rents by which they are oppressed^ murdered, extin- 
guished, and swept off the face of the earth(€). 

§ 421. True character of this Agitation, — Such is the the- 
ory of fixity of tenure and valuation of rents, when carried 

(d) Rev. John Rutherford, p. 11. ing, 23rd January, 1851, as reported 
(«) Speech of Rev. Archdeacon in Sauttder§'» Newt-Letter, 
Fitzgerald, at Tenant League meet- 

2g2 
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out into practice ; its objects and purposes ; its effects and 
conseqaences, exposed, no doubt indiscreetly, by men 
whose language the more sagacious members of the confede- 
racy will condemn and disavow, but which, with the light 
of the French revolution blazing upon the page of history, 
we know too well to be the inevitable consequence of the 
breaking down the barriers that protect property, the 
accumulated industry of individuals, from the invasion 
of idleness and extravagance, and of needy and reckless 
adventurers ; and we do not think that the language is 
exaggerated, or exceeds the occasion, which denounces 
the doctrine of fixity of tenure as a confiscation of the 
landlord's property, and transfer of it to the preisent occu- 
pying tenants, converting the landlord into a rent*charger 
on his own estate, without influence or control, convert- 
ing the farmer into a fee-nmple proprietor at an insigni-* 
ficant fee-farm rent, or, perhaps, at no rent at all ; and we 
believe that the consequences of it would be, not only to 
reduce the present landed ^proprietors to beggary a 
ruin, to change the small farmer into an extortionate 
middleman, to compel the small capitalist taming farmev 
to exhaust himself by the payment of a fine, heavy in 
proportion as the landlord's rent-charge is small; but thM 
the poor man without the ready money to buy the occu- 
pation would find it more difficult than ever to procure 
the least spot of ground. For it is evident that the propa- 
gators of these communistic doctrines of living at the ex- 
pense of others, and, under the name of valuation of rents 
and fixity of tenure, legalising by Statute the absolute ap- 
propriation of the property of the higher classes of society 
by the lower, never contemplate that the labouring or 
cottier tenants shall participate in the spoils of their 
superiors. 
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$ 422. Entirely foriheBme/U of ^ MtddlemenFarmera: 
— And by whom are those heavy rents, which are the 
subject of declamation, exacted? By the Irish strong 
iarmer, on whose behalf exclusively the demand of per- 
petuity and valuation of rents is made, and not by the 
landlords, from whom it is sought to be extorted ; the 
occupying tenants of middlemen farmers being generally 
the most abject paupers in theVorld(/). As we have al- 
ready said, it is cottier-right, much rather than tenant^ 
right, that is wanting ; but the tenant farmers of Ireland 
would be the very first to exclaim against any system 
which would give the holders of less than ten actes a 
perpetuity in the occupation. Their socialism is of the 
most attractive and agreeable form ; it is the robbery of 
those above them for their benefit, without permitting 
those below them to participate in the advantage of the 
revolution(^). 

§ 423. Machinery of Outrage and Terrorism, — The agi-» 
tation of any project upon grounds audi as these might 
seem contemptible ; but we have need to take care thai 
the very absurdity of their plans and arguments may not 
assist them in the accomplishment of mischief by dis* 
arming the lovers of peace and order under a sense of 
false security. It assumes a more serious aspect when we 
look to the more active machinery of the system, j the out- 
rages on person and property of those who date to enforce 
the rights of landlords or the duties of tenants, and the mur- 
ders we have read of, of gentlemen and their stewards in 
the noon-day, upon the public high road, in the midst of 

(/) Hon. W. Tf«iich (610) Q. DvbHn University Magazine, Fe- 
24, and ante sect. 40. bruaiy, 1851. 

(Sf) See article " Tenant-right," ■ 
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hundreds(A) ; and the slandering and blackening the cha- 
racters of the victims, to palliate, if not to justify the crime. 
Of these agrarian murders and outrages, one-sixth of the 
entire reported to the constabulary, and one-third of those 
in Tipperary, Leitrim, Roscommon, and King's County, 
were( i ), and still are, nndisguisedly for the conquest of 
fixity of tenure from the fears of the landlord class ; and 
hence it is, that the accounts of such awful crimes have 
not been received with that horror by the tenant farm- 
ers of the more educated and respectable class, and that 
they have not taken that active part in repressing them, 
which they otherwise would, because they believed that 
the existence of these outrages gave additional security 
against dispossession ; that we saw suqh a degree of sym- 
pathy with tenants ejected for non-payment of rent, whe- 
ther they owed three year's or one year's rent ; that the 
mid-day assassin was sheltered and harboured; and that 
the doors were opened for him, and he was protected: 
and so confident did all diis render the murderer, that he 
has selected the broad day-light, and the most thronged 
and frequented place, for the perpetration ofhiscrime(A). 
Honest men will not speculate on withholding their 



(K) See J. Kennedy (567) Q. rest Right Hon. T. B. C. Smith 

109.— Mr. Gleeson, murdered on (Master of the Rolls), (Receivers* 

Easter Smiday morning, on the high Committee, Q. 11 98). — ^Murderof Mr. 

road, thronged with people going to Boe, in Tipperary, to get rid of tho 

and returning from Mass. He was surveillance of the proprietor, and 

preTiously shot at and wounded, and put the property into Ohanceiy, nn- 

two persons transported for the crime. der the imperfect inspection of the 

His ofBsnce was, taking some land Court. 

that bad fallen out of lease. E. (t) See D. 0*Connell (1119) Q. 

Byrne (656) Q. 60.— Mr. Carden's 6 ; J. Kennedy (667) Q. 111. 

steward fired at in the morning, for (A) See J.Kennedy (667) Q. 139, 

turning out a tenant whose lease had 140 ; J. Heenan (647) Q. 120, 165, 

expired, though he received £100 156, 158. 
compensation for his supposed inte- 
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rents with impunity from the existence of a state of dig* 
organization, but extravagant and profligate men. will 
speculate on intimidation, and get up a system of agra^ 
rian outrage when they get into arrear. 

§ 424. InjuriousEffects of the Agitation, — But, indepen- 
dently of the atrocious physical agency that is set at work 
to carry out the purposes of this agitation, its existence is to 
be deeply deplored, because of the demoralizing conse^ 
quences of the means by which it is carried on, familiar^ 
izing the tenantry with the fraudulent practice of obtaining 
property on false pretences, promising to pay a certain 
rent, and give the land up at the end of a certain period; 
and, instead of performing that promise, struggling to hold 
it for ever at a lower rent. 

Again, the effects of this agitation are to banish capital 
and property from the country, to depress and discourage 
industry, holding out to the people undefined prospects of 
important advantages to be obtained from political changes, 
and withdrawing them from reliance on their own ex* 
ertions as the only sure means of improving their con- 
dition, and thus to diminish the produce and increase 
the rent of the land, to make it more diflScult for the 
honest industrious man to obtain a farm, by increasing 
the competition it affects to deplore. It destroys the 
harmony and good feeling that should subsist between 
landlord and tenant, and prevents that co-operation which 
would be so beneficial to both, it instils into the mind of 
the tenant, that his landlord is his natural enemy, hav- 
ing adverse and opposite interests, and that he should re- 
pudiate all assistance in draining, subsoiling, or trenching, 
as so many snares of the landlord to make an inroad on 
the tenant's property in the soil^ and to confound a few 
paltry drains with the improvements of the tenant It 
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advises him not to receive one farthing from the landlord 
for any purpose, except in reduction of rent, so as to keep 
the line of demarcation clear between the property of the 
landlord and tenant in the soil. 

§ 425. Fallacy of restricting the Amount of Rent. — Such 
are the general doctrines of the Tenant League as far as we 
have been enabled to collect them ; but, as we have already 
stated, the compulsory valuation of rents is the cardinal 
doctrine upon which their whole system depends. It re- 
quires more capacity for reasoning than is usually to be 
found in any excited audience, fully to appreciate the 
expediency and justice of freedom of contract and un- 
restricted competition in respect of land, as of all other 
commodities ; and the proposition that the State should 
interfere to limit the price of a commodity ofthe first ne- 
cessity, such as land, receives a willing hearing among those 
who belong to the class of tenants. 

§ 426. Rate of Rent, how regiUated, — Rent is obviously, 
in some sense, the result of a monopoly ; the land being 
limited in extent, and capable of appropriation, the price 
or portion of the produce paid to the owner for the use 
of the natural and indestructible powers of the soil is 
called rent. The theory of rent is not the invention of 
barbarous or of feudal legislation, but a necessary inci- 
dent to society and civilization ; and the rate of it is re- 
gulated by the same principles of supply and demand 
which regulate the rate of profit and wages. Some lands 
will yield no rent, being so sterile as to pay only the ca- 
pital and labour ; and no rent can permanently be paid 
for land unless there be a surplus after the cost of pro- 
duction and the maintenance of the producer. If the 
land is capable of producing this, and anything more than 
the ordinary rate of profit to the farmer, he will pay a 
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higher rent for it, otherwise he cannot do so, and no le- 
gislation'can compel him ; but, so far as the landlord is 
concerned, there is no investment almost that yields so 
small a return as that of money laid out in the purchase 
of land ; it is everywhere in Europe the most unprofitable 
employment of a small capital. It rarely, if ever, pays 
the common interest on the purchase-money, and is, be- 
sides, burdened with rates and expenses, and other occa- 
sional charges, to which the interest of money is not 
liable. And but for the sake ofthe greater security, and the 
territorial influence and station which the investment of 
money in land gives, no man of moderate circumstances 
would choose to invest his little capital in land(/) ; and it 
appears, to say the least of it, an unseasonable time to se- 
lect, to raise an agitation that will render capitalists less 
ready to turn their surplus capital to the purchase and 
improvement of land, the want of which we so sensibly 
feel, and so loudly complain of. 

§ 427. Supposed Analogies of Restriction of private 
Rights, — But it is said there are sufficient analogies to be 
found to justify this interference with voluntary contracts 
in respect of land, and that the law of civilized society 
does not recognise the absolute right of every man to do 
what he pleases with his own ; it deliberately modifies 
private rights for the sake ofthe public good; that there 
have been laws enacted against forestalling, regulating 
the prices of bread, the rate of locomotion, and even pre- 
scribing on which side the road you shall ride ; that the 
Usury Laws prevent the exaction of excessive interest for 
money, and therefore why not prevent the extravagant 
demands of landlords, and excessive rents for lands? and 

(/) See Adam Smith, book iiL c 4. 
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youcompulsotily take from a man his land, for a railway 
oompany or a public road, at a forced valuation, *and you 
kave compelled bishops and rectors to accept compositions 
and reduced rent-charges in lieu of their tithes, and why 
not do the same with the lay property of the country ? 
These arguments are powerful in the hands of ingenious 
and unscrupulous demagogues, addressing an excited and 
interested and, for the most part, ignorant assembly, who 
have neither the capacity nor the inclination to discover 
their fallacy ; and they are a serious warning to legis- 
lators of the danger of lightly establishing precedents of 
interference with private rights, and how readily they 
are afterwards brought forward to justify the wholesale 
confiscation of property* 

§ 428. Impossible to restrict Price of any Article of Ne^ 
cessity* — ^That. all attempts to regulate the prices of land 
must be vain, there can be no stronger proof than the 
effect of the usury laws themselves. They have only 
tended to raise the rate of interest to the borrower. The 
price of land would be no more fixed than the price of 
money ; and in addition to the market price of the land, 
the tenant should often pay an insurance price, to com^ 
pensate the extortionate landlord for the odium and risk 
of detection. So the effect of the law of the maximum 
under the first French Revolution only was to deter the 
farmers from bringing their produce to market, and cause 
a fiimine, under which Paris was nearly starved. We 
believe that no farmer would be willing to sell his corn 
at the valuation put^upon it by the com merchant, though 
he would require the landlord to take what rent a jairy 
of the county might determine. And if there were a va- 
luation of rents, how could the landlord be compelled to 
let his lands at the valuation rent, though he might be 
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obliged to resume the possession of his lands as far as 
possible, farming them himself as best he could, and 
causing those wholesale evictions and consolidations so 
much deplored. What legislation can regulate the price 
of land so long as the competition of tenants will offer 
more for it than even the landlord himself is disposed to 
take ? and wherever this competition exists no law can 
prevent it. It is impossible by any legislation to keep 
prices below the natural market value, though bad laws 
and restrictions may artificially raise them above it. Such 
has been the invariable experience of all legislation on 
the subject of prices, and as to forestalling and usance of 
money ; and as to the usury laws, though they attempt to 
prevent illegal interest, they do not suffer one man to keep 
another man's money in spite of him, and give him only 
a legal interest. 

When the law, for great public and national under- 
takings, sanctions the compulsory taking or valuation of 
lands, it requires the fidl fee-simple value to be paid, 
estimated by the actual rents received, and the exist- 
ing competition in the market; and it gives a full pe- 
cuniary equivalent in money to the proprietor, which he 
may invest in the re-purchase of an equal quantity of 
valuable land: and there is a great differenoe between 
this and compelling a proprietor to take a rent-charge 
on his own estate. So the commutation for tithe, and 
the conversion of it into a reduced rent-charge, was a 
great national arrangement, by means of which the clergy 
acquired a fixed and well-paid revenue in Heu of an ob- 
noxious and contested impost, and, in the security and 
punctuality of the payment, gained a full equivalent for 
the per centage they allowed to be taken off. ' 

§ 429. Rent finds its natural Level. — These cases afford 
2u 
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BO analogy to the compulsory valuation of rents; and any 
legislative interference with the commercial principle of 
free and open competition, as the only safe and fair cri- 
terion of value, we believe would be most disastrous, and 
that the Legislature will aQt more wisely by allowing 
rent and tenant-right, like all other commodities, to find 
their own level, as they soon assuredly will, if they have 
not done so already. No doubt, a few years since, and 
prior to the year 1844, the competition for land was ex- 
cessive, and the rents ranged perhaps too high. That 
competition has ceased to be excessive, rents have been 
considerably reduced, and eligible tenants* have become 
scarce ; and there can be little doubt that all agricultural 
rents, if left to themselves, will soon become as moderate 
as could be desired. A competition still exists in some 
cases, but it is most commonly a competition of compa- 
rative paupers, for the possession of land on any terms ; 
because, from the expense and delay of legal proceedings, 
the mere possession has acquired a factitious and unnatu- 
ral value to them. But this is a competition not natu** 
ndly attributable to the nature of land or of^rent, but to 
the fatal facility and opportunity for fraud, which the in- 
adequacy of the landlord's legal remedies presents, and 
which the«Amendment of the law in this respect alone 
can abate. 

§ 430. Free 7Va(2ddm«dmZanc?on^y.— But although 
the Tenant League farmers make proposals for an alliance 
with the free traders and financial reformers of Great Bri- 
tain, whom they invite to give a helping hand in the 
storm, having a common cause(m), and consequently dis- 
suade the tenants from looking for protection for domes* 

{vfC) Rev. J. Batheiford. 
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tic industry or produce, as a delusion of the rack-renting 
landlords, altogether a landlord question, — though they 
thus identify themselves with the free traders, strange to 
Say, they deny free trade in land, and the landlord is the 
only owner in the community who may not bring his com- 
modity to what market he pleases, and get thehighest price 
it will fetch, though these same individuals, with singular 
inconsistency, when dealing with the sale of their tenant* 
right, are free traders in earnest, and hold the maxim 
that the only legitimate mode of determining the value 
of this article is by putting it up for sale by free compe- 
tition, and that its actual value is precisely what it will 
honestly bring, neither more nor less, and that it is, there- 
fore, plainly monstrous for landlords to attempt to limit 
the price of tenant-right, though the object of tenant- 
right and valuation of rents professedly is to strike at the 
undue competition for the land. It would be a strange 
time to originate legislative restrictions on the right of 
ownership of the soil, while the principles of free trade 
are being applied to its produce. Its necessary effect 
would be to lessen the present slight inducements to in- 
vest money in land; a result especially injurious to Ire*- 
land at the present time, when the need of capital to bring 
its luideveloped resources into juxta-positian with its 
superabundant and unemployed labour is so severely 
felt. 

^ 431 . Moderate Rents ultimately beneficial to Landlords. 
• — At the same time that we submit the necessity of pre«- 
^serving such a standard as free and unrestricted compe- 
tition, we have before stated that we by no means think 
it is the correct rule by which individuals sliould in all 
cases ifegulate their own conduct ; and though we think 
the judgment of valuators, however honest or intelligent, 
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would be a very indifferent substitute for the judgment 
of individuals consulting their own interests, yet all ex- 
perience has shown that everything beyond a moderate 
and remunerative rent leads to losses both to the landlord 
and tenant, and to the deterioration of the land ; that 
no tenant submits to too high a rent, unless he is despe- 
rately circumstanced, and his object is usually of a tem- 
porary or sinister character, and he makes the most of a 
short period, of occupation ; that the exaction of high 
rents creates a dangerous feeling against the landlord, and 
that no man would act wisely who demands such a rent ; 
that the tenant should have such an interest in the land, 
as to make him feel that he would lose by giving it up, 
even with one or two years' rent extracted from the land ; 
and that, as hope and fear alike animate to exertion, the . 
rent should be such that an industrious tenant will pros* 
per on it, and the idle tenant fail. 

§ 432. Temperate Views of Antrim and Down AssocUi- . 
tion, — It is gratifying to distinguish from such men aa 
these, the temperate men of Belfast, the Antrim and Down 
Tenant-right Association, who disclaim to ask for abso- . 
lute fixity of tenure, or to regulate rents, or prescribe who 
shall be the tenants, or to threaten murder or rebellion, 
or enter into such strange amalgamations of political part^ . 
nership as that between free-traders and agriculturists. 

We cannot better close this part of our subject than 
by adopting the language of an able article which ap- 
peared in the Tim^ newspaper(n), which faithfully repre- 
sents the true position of landlord and tenant henceforth. 
It says : 

" Hitherto capital employed upon land has been con- 

(») 4th or 5th September, 1860. 
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sidered as necessarily placed under conditions very diffe- 
rent from those attending the application of capital in all 
other modes. Many sentimental notions have always per- 
plexed those who love to * babble of green fields ;' politics 
and social distinction also have played no small part in 
disturbing the simple mercantile view of the subject : so 
that with romance, ambition, and vanity, the nature of 
the fanner's employment has come to be greatly miscon- 
ceived. The late change in the law, however, has had 
a sobering effect upon the proprietors of latid, and has 
compelled the public generally to obtain clear and accu- 
rate conceptions of the real position of the farmer, and of 
the duties which properly devolve upon him and his land- 
lord. In return for the mental sacrifice made by the 
landed proprietor when he discards the idea of obtaining 
undue power over his fellows on account of his landed 
possessions, the community will cease to impose upon 
him obligations which are not borne by any other class 
of men among us. 

*' The somewhat hacknied phrase that * property has 
its duties as well as rights' is certainly true, but is true 
with respect to all property equally, and is not exclusively 
applicable, as many persons seem to imagine, to landed 
property. The owner of land is so far more fortunate 
than other men that his property is more permanent than 
wealth, or property in any other shape ; but on the other 
hand, being palpable, and ever before men's eyes, it is 
exposed to impositions peculiar to itself. It is, moreover, 
nearly useless, unless capital be applied to it ; and there 
is much uncertainty and danger always attending capital 
do employed. It happens, therefore, that, all things consi-* 
dered, the favourable and unfavourable being both thrown 
into the balance, the position of the landed proprietor is 

2h2 
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not better than that of men possessed of wealth in other 
shapes ; that» in short, he is not blessed with any peculiar 
good fortune which makes it justifiable to fleece him. 
Society has no greater claims upon him than upon others. 
He, like all his fellow-subjects, is bound according to his 
ability, and no further, to contribute to the public need, 
according to that measure to maintain the poor, and with 
his money to support the State. He must now, if we 
wish to be just, be looked upon merely as a person pos- 
sessed of so much property, and to that extent bound to 
contribute his quota to all the necessities of his country. 
" The land, thus looked upon as simply a valuable ca- 
pability, requires, in order to be made useful, much skill, 
capital, and industry ; and they who apply these to the 
land will receive their due reward in that shape which 
' repays the exertions of other capitalists of skill, viz., in 
profits. But in these days of active competition ^ profit 
repays the capitalist only when he employs great skill and 
great industry in the application of his wealth. The large 
manufactories of the cotton and woollen spinners in York- 
shire and Lancashire may be taken a9 the types and 
models of the mode in which skill and industry ought to 
be employed. No power is lost, no time is thrown away ; 
every act ia performed with mathematical precision. The 
thing to be produced must be the result of the least pos- 
sible expense ; every calculation must be so nicely made, 
and the system of production so accurately apportioned, 
that the whole profit, the final result to the capitalist, 
that which he obtains after replacing all that he has ex- 
pended, is often only a very small per centage upon each 
transaction, rapidity of operations making up for the 
smallness of the return. Now, capital employed upon 
land cannot, because so employed, be freed from the obli- 
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gations of skill, care, accuracy, and constancy, which at- 
tach to it in every other employment. Agriculture, in 
short, must be brought under the same rules which govern 
the other manufacturing processes. Agriculture must 
become a manufacture, and a farm be governed very 
much as a mill now is. 

" The practical result from which there is now no es- 
cape is, that capital employed on the land, to be profit- 
able, must be applied in large masses ; and the persons 
who so apply it can no longer be a sort of upper farm la- 
bourers. The farmer, in short, must be a highly educated 
man of business, wielding a large power, employing many 
skilful labourers, and using, in the business of production, 
all the appliances which a constantly improving science 
discovers. His mind must be open to receive every new 
discovery. He must not, with the blind presumption of 
ignorance, turn away fix)m that which is new because it 
is new, nor be content to tread in a beaten path because 
his fathers trod there before him. Agriculture, in fact, 
will hereafter require men possessed of intelligence, of an 
order superior even to that of the mere manufacturer. 
The imperfect condition of the science prevents the possi- 
bility of making it a matter of mere routine. Much judg- 
ment, nicety of perception, and capacity in divining the 
probable consequences of new processes, will be needed to 
make a successful farmer ; and exactly in proportion to 
the appreciation of this great novel necessity will be the 
change in the class of persons who will make agriculture 
a business. This change has already begun ; and we shall 
every day behold a larger number of instructed men of 
capital directing their energy and wealth to this new mode 
of employment." 
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Sect. 433. Tenant-right of Compensation for Improoe- 
merds. — The last phase of tenant-right is that under which 
it presents itself to the English public and to Parliament, 
namely, the tenant's claim for compensation for valuable 
and permanent improvements effected exclusively by hia 
labour and capital ; and it at least assumes the winning as- 
pect of being promotive of the agricultural improvement 
of the country. 

§ 434. Consideration of Claims Sfc^ unavoidable,^-'W]iSiX' 
ever may be the abstract justice of this claim, or the po- 
licy of its being conceded, it is impossible, from the man« 
ner in which it has been preferred and entertained, that 
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it can be passed over in silence^ or without receiving the 
serious consideration of the Legislature. The Devon 
Commissioners have reported, that although it was de- 
sirable that the tenant^s fair remuneration for the outlay 
of his capital or labour in permanent improvement should 
be secured by voluntary agreement rather than^ by com- 
pulsion of law, yet, upon a review of all the evidence 
presented to them on the subject, they believed that some 
legislative measure would be found necessary, in order to 
give efficacy to such agreements, as well as to provide for 
those cases which cannot be settled by private agreement, 
and that no single measure could be better calculated to 
allay discontent and promote substantial improvement 
throughout the country. 

All the great parties in the State have successively la^ 
boured to provide the great desideratum, compensation for 
improvements ; and, in addition to bills in 1835 and 
1836, and again in 1843, we believe that measures on the 
subject were introduced by Sir Robert Peel's Govern- 
ment, under the auspices of Lord Lincoln ; and after- 
wards by the leader of a great party of a different com* 
plexion (Lord Stanley); and again by Sir Willium 
Somerville, representing the Whig Government, in the 
years 1847, 1848, and 1850; besides different bills by 
independent members, such as Mr. William Sharman 
Crawford, Mr. Pusey, and Mr. Drummond. 

§ 435. Perplexity of the Question, — The number of these 
proposed enactments, together with the fact of the issuing 
of the Devon Commission(o), have raised the hopes and 
expectations of the people, as to the attainment of a large 
measure of eompeosation, to such an extent as it inay not 

(o) See B. Verling (781) Q. 19. 
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be easy to satisfy, so as to reconcile liberality to the tenant 
with justice to the landlord ; and certainly they have not 
in any degree diminished the difficulty of coming to a 
wise and satisfactory conclusion on the question, but have 
rather, by their number, and the inconsistency of their 
plans, and the conflict of their principles, and the ultii 
mate abandonment of their prosecution, illustrated the 
extreme difficulty of legislating upon such a subject. It 
was observed by the late Mr. O'Connell, " that in every- 
thing that is said about the alteration of the law of land" 
lord and tenant, in respect of improvements, we are 
speaking of a subject which requires great caution and 
cool deliberation, in order to work out the details, so that 
one mischief may not supersede another; and we should 
take care that there be as few objections in point of jus- 
tice and equity to the new system as pomh\e"(p). Fully 
sensible that the subject is one of extreme difficulty, we 
enter upon it with the utmost diffidence, and only be- 
cause we believe it is impossible that it can be passed 
over in silence; but while we appreciate the immense 
value of any system of which the purpose and promise 
is, to improve the whole face of the country, to feed 
a starving people, and to raise full crops where crops 
never grew before, we look upon any sudden and violent 
change with apprehension ; and we think that, however 
just and sound any proposed plan may be in abstract 
theory, " extreme caution and cool deliberation" are 
necessary as to the details ; and we are confident, that 
no plan that is based upon injustice to any party can uU 
timately prove either satisfactory or permanent. 

§ 436. Rule of Civil Law on the Svhject. — The rule, aa 

(p) See D. O'ConneU (1119) Q. 67. 
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to tenants' improvements, of the Roman civil law (which, 
although inferior to the common law of England in all 
that regarded liberty and political institutions, is a great 
monument of human wisdom as regards everything con«> 
nected with the subject of contracts and property), was, 
that the landlord was bound in the first instance to ddu 
ver up the possession of the farm in a fit condition to 
serve the use for which it was taken, and to keep it in that 
good condition during the term ; and that the tenant was 
entitled to be reimbursed the expense of any necessary 
repairs or charges, such as for erecting barns, wine- 
presses, tubs, &c., which he had not bound himself to by 
his lease, or the custom of the country, or to deduct them 
from the rent: and it also enabled the tenant to withdraw 
from the land the improvements or fixtures which he had 
made, or, in case they were incapable of removal, such as 
a vineyard or an orchard planted by the farmer, who was 
not bound to do so, and they had increased the revenue 
of the farm, he was entitled to be reimbursed the entire 
value of them, on being dispossessed, provided his dis- 
possession was not by reason of an event that he ought to 
have foreseen, for example, his breach of some covenant 
or condition ; and the owner was bound to make the com- 
pensation before assuming the possession of the land(g'). . 
§ 437. Code Napoleon. — We have read more than once, 
that the Code Napoleon recognises a similar right(r), but 
we apprehend this is a mistake. On the contrary, it de« 
clares that the usufructuary on his part cannot, at the 
conclusion of the usufruct, claim any indemnity for im- 
provements which he may pretend to have made, although, 
the value of the. thing may have been augmented. He 

(q) See Domat C. L. (r) See Sir Richd. Musgrave (S18) Q. 88. 
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and his heirs may, however, carry away mirrors, pictures, 
and other ornaments which he may have caused to be put 
up, but on condition of restoring their places to their ori- 
ginal state(«). It, however,* does recognise the right of 
a third person evicted, bui having been a bond Jide pos- 
sessor, in other words, holding under a presumedly valid 
title, and making improvements on the faith of it, either 
to the value of the materials and the price of the work- 
manship, or the augmented value of the estate, at the elec- 
tion of the proprietor(<). 

§ 438. Law of Scotland. — By the law of Scotland, the 
landlord is bound, without express stipulation, to deliver 
the farm and offices to the tenant in a state suitable for 
the working of the farm, the dwelling-house fit for the 
occupation of the tenant and his family, the stables and 
byres fit for the reception of the cattle, and the bams for 
his grain ; and if, through decay occasioned by lapse of 
time, without undue negligence, they fall into disrepair, 
they must be rebuilt by the landlord(i«) ; and the tenant 
is entitled to be remunerated if he spontaneously under- 
takes to effect such improvements as are absolutely neces- 
Bary(t?). But if the tenant incur expenses on improve- 
ments which are not absolutely necessary, however useful 
or valuable, as in the erection of fences or other similar 
operations, he is supposed to have executed such improve- 
ments solely in contemplation of the immediate benefit 
' which might thereby accrue to him during the period of his 
possession and the currency of his lease, and has no claim 
for compensation at the expiration of his tenancy; al- 
though, if it should come to some abrupt or premature 

(9) Code Napoleon, book ii. sec. 1, (u) See Bell on Leases, 821. 

No. 599. (e) See Ljons's LancUoid and Te- 

. (0 Ibid. sect. 655. naat, p. 64. 
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conclusion, for example, by eviction by title paramount, 
or for some defect in the lease, the tenant is entitled to a 
proportion of the value of the meliorations(t(;). But the 
tenant very frequently undertakes the repairs and melio- 
rations, under an express stipulation that he shall be al- 
lowed to claim from the landlord a certain sum fixed by 
valuation at the end of the term, and regulated by a scale 
depending on the length of the unexpired period of the 
lease. These stipulations are binding not only on the 
proprietor and his heirs, but also on his successors in 
the estate, where it happens to be entailed(.2?), and on pur- 
chasers, where the property has been substantially bene- 
fited. It is also competent to the landlord, if he pays the 
compensation, to charge the amount on the estate against 
his successors, as a personal debt due to him(y). In some 
parts of Scotland it is the custom for the landlord to grant 
his obligation or bond to the tenant, to refund the value 
of the improvements at the expiration of the lease ; and 
the incoming tenant usually pays the value of the melio- 
rations to the outgoing tenant,' and receives from the 
landlord a renewal of the obligation in his own favour ; 
and by a repetition of these transactions the tenant in 
possession has notunfrequently a greater interest in the 
property than the landlord hiu\sel((z), 

§ 439. Tenant-riglU in English Courts of Justice. — Te* 
nant-right in England has been recently defined to be the 
right which, injustice, every man ought to have, in the 
absence of express stipulations to the contrary, of enjoy ^ 
ing the benefit of any improvements he may have effected 
by his own outlay of capital or labour(a) ; and it has been 



(w) See Lyons, 64, Erskine's In- (z) Lyons's Landlord and Tenant, 

Btitates. p. 69. See D. Young (290) Q. 6. 
(ar) Lyons, pp. 66, 71. (a) Sec 9 Law Review, p. 183, 

y) See T. Murray (122) Q. 68. 

2 J 
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supposed to have been recognised in certain cases by our 
Courts of Equitj, as where a reniainder*man having kin 
by and suffered a tenant to lay out his money on build- 
ing or improving pi^mises holden under an invalid lease 
made by a former limited owner, Lord Hardwicke, afifcer 
that the remainder-man had succeeded in b^^aking the 
lease at law, decreed that the tenant should be quieted in 
his possessionem). So Lord Redesdale, in Ireland in an* 
other case gave abnilar relief against a remainder-man^ 
who lay by and suffered a tenant to lay out money on 
improvements without giving him notice of his intention 
to impeach his title(«). But these cases scarcely support 
the proposition for which they are adduced, because they 
all go on the important fact that the tenant built on the 
faith of a lease, and was ignorant of the title by which 
that lease was to be impeached. Lord Hardwicke him- 
self expressed it thus in another case(d) : — ** There are 
several instances where a man has suffered another to go 
on with building upon his ground, and did not set up a 
right till afterwards, when he was all the time cognizant 
of his right, and the person building had no ncftiee of&e 
o0ief*8 fight. In these cases the Court would oblige the 
owner of the ground to permit the person building to 
enjoy it quietly and without disturbance. B^ these eatfes 
hate never been extended so far as where parties have 
treated on an agreement for building, and the owner has 
not come to an absolute agreement; there, if persons win 
build notwithstanding, they must take the consequence, 
and this is not such an acquiescence on the part of the 
owner as will prevent him insisting on his right." And 

(6) StUea o. Cowper, 8 Atkins, and Lefr. 78. 
692. ' (d) Stiles r. €owp«r^ 8 AUdns, 

(c) Shannon v. Bradstreet, 1 Sch. 692, 



Digitized by VjOOQ IC 



FOR iMPftOTSMStfTS. 

Lord Chief Justice Willea, in delivering the opinion of 
the Judges in the Hoom of Loid9(e)f declared thai 
'* where a man shall be said to be boncB fidei posseMor^ 
and, as Buch, not accotintable in the Court of Chancery, • 
is where the person possessing is ignorant of all the facta 
and circumstances relating to his adversary's title." There 
is ao countenance given to tenant-right here; sad where 
it is said that a landlord coming into a Court of Equity 
for an account against such a possessor, should allow for 
his expenditure on lasting and permanent improvements, 
it should be qualified with the proviso that the improve- 
ments were made on the faith of a supposed title,' and in 
ignorance of the dtle of the real proprietor to the land, 
which title the latter wilfully and fraudulently concealed. 
But, speaking merely of a matter of fact, we cannot find 
that the general kw of England has hitherto recognised 
the abstract principle, that a tenant has any right of com- 
pensation for permanent and valuable improvements made 
on the farm at his own expense* 

§ 140, TenarU-riffht Cusfoma in England. — But, on the 
other hand, in very many counties of England and Scot- 
land traditional tenant-right customs have existed ; and 
the general law of England considers the contracts of indi- 
viduals in those districts to be j^ulated and framed in 
correspondence with the local usage and practice of the 
district in which the farm is situated The Beport of 
the select committee of the House of Commons appointed 
to inquire into the agricultural customs in England and 
Wales,has found '^thatdi&rent usages havelongprevailed 
in different counties and districts of England, conferring 
a claim to remuneration on an outgoing agricultural te- 

(m) Dormer v. Foiteieue, 8 Aikixm, iS4; and sm fectiiMi 890. 
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nant, for yarious operations of husbandry, the ordinary 
return of which he is precluded from receiving, by th^ 
termination of his tenancy. 

*' That this claim (which is called tenant-right) ordi- 
narily extends to one or more of the following objects : — to 
the crop which the outgoing tenant has sown, and leaves 
in the ground ; to remuneration for the preparation of the 
soil for crops, by tillage ; for the straw, hay, and dung left 
on the farm ; and for growing underwood. 

" That these local usages are imported into leases, or 
agreements for the letting and occupation of land, between 
landlord and tenant, who are presumed to contract with 
reference to such usages, unless the terms of the agree- 
ment, expressly or by implication, negative such a pre- 
sumption. 

" That in some parts of the country a modem usage has 
sprung up, which confers a right on the outgoing tenant 
to be reimbursed certain expenses incurred by him in cul- 
tivation, other than those of ordinary husbandry, above 
referred to. That amo^g such expenses are included the 
purchase of food for stock, the purchase of certain kinds 
of manure, and the draining, chalking, and marling of 
the soil ; the result of all which outlays is to effect an im- 
provement of the soil more or less lasting, and requiring 
more or less time to elapse before the increased productive- 
ness thereby obtained reimburses the expenditure incur- 
red. That, except in the districts where this usage prevails, 
unless by express stipulation, the outgoing tenant cannot 
claim compensation for any of these improvements, how- 
ever short may be the time between their completion and 
the termination of his occupancy. 

** That this modem usage appears to have grown out 
of improved and spirited systems of farming, involving 
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a large <mihj of eapital, and to hav« been promoted by 
forms of agceement between laadlord And teaa2i(» where- 
by the former covenanted to give compensation for such 
outlay, which forms have been from time to time altered 
and enlarged, and are still extending themselves with the 
continued advancement of agiiculture. 

*' That these usages have gradually grown into general 
acceptance in certain districts, until they have have ul- 
timately become recognised there as the custom of the 
country. 

*' That in practice the compensation agreed to be paid 
by the landlord to the outgoing tenant is paid by the in- 
coming one. That its amount is found by valuers, who 
ascertain the cost of the aeyer»X improvements^ spread 
that cost over a certain number of years, within which 
each kind of improvement respectively is supposed to re- 
pay itself and then deduct from that number the time 
during which the tenant has enjoyed the benefit of the 
improvement- 

'* That this wider system of compensation to the out- 
going tenant seems to be highly beneficial to agriculture, 
to the landlord, and to the farmer, to lead to a great in- 
crease in the productiveness of the soil, and to extended 
employment of the xural population* 

*' That the benefit arising from this system appears 
to be gradually becoming more extensively known and 
appreciated, and the system itself seems to be finding its 
way into other districts than those where it has hitherto 
been in force. 

" That the improvements above mentioned, which are 
y^^y generally required throughout the country, in order 
to develope the full powers of the soil, are greatly pro- 
moted by this system of compensation ; and therefore 

2i2 
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it is highly important that all difficulties should be re^ 
moved which stand in the way of its extension by the 
voluntary act of landlord and tenant. 

*^ That any attempt to make its general introduction 
compulsory would be met by great practical difficulties ; 
and that the Committee rely fof the general and successful 
adoption of the system on mutual arrangement between 
landlords and tenants. 

'* That it seemed very desirable that estates under set- 
tlement should be endowed with every practicable privi- 
lege for their advantage which is attached to absolute 
property ; and that persons having limited estates, in 
addition to the ordinary leasing powers generally conferred 
on them, should be enabled, under ptoper precautions, to 
enter into stipulations of the nature of those above referred 
to,* which at present, it appears, they cannot do. 

** That the power to enter into such stipulations, bind- 
ing on subsequent interests, might be advantageously 
made a general incident to leasing powers of land in set- 
tlement by the aid of Parliament ; aiid also be conferred 
on persons having certain limited interests in the land. 

" That the law, with respect to things affixed to the 
freehold, is different, and more beneficial, as regards those 
annexations made for the purposes of trade, than those 
made for the purposes of agriculture ; an outgoing tenant 
being permitted in many cases to remove the former, when 
erected by himself, but not the latter. 

<< That this distinction does not appear to be supported 
by any sound reason ; and that the tenant's privilege of 
removal, with respect to fixtures set up for trading pur- 
poses, should be extended to those erected for agricutural 
objects." 

§ 441. Tenant-right haw far ju^ in the Abstract. — Few 
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will be found to qu^tion the just maxim of the civil 
law, " nemo hcupletior fieri debet aUeriue damnof^ but 
when we come to test the tenant-right question upon a 
footing of mere abstract justice, apart from considerations 
of policy, we confess that we find it to be Beset with 
difficulty. All jurists admit that labour expended on 
a man's own property gives his title increased force ; but 
the question to be solved is, if one man applies his labour 
to a thing that belongs to another, with the tacit consent 
of that other, and without being remunerated for it, to 
whom should the increased value of the property belong? 
That is the tenant-right question stated. 

So far as regards trees and fixtures, and annexations to 
the freehold capable of removal, the question is one of 
easy solution ; and we have already considered and ex- 
pressed our humble convictions that the principle of our 
law is unjust that permits the proprietor to appropriate 
to his own use those additions to the freehold, merely be- 
cause of their temporary annexation, and that no princi- 
ple of justice will be violated in conceding to the im- 
proving tenant the right of removal, or of compensation 
in respect of them ; and the Timber Acts already noticed, 
and which are peculiar to Ireland, are a legislative re- 
cognition of the abstract injustice of the principle of the 
common law on this subject; and even in respect of farm 
buildings and houses, though not capable of removal in 
the same beneficial sense, yet the materials may be made 
available to the tenant, if the proprietor declines to pay 
for them : but when we come to consider the case of other 
improvements, for example, roads, fences, draining, sub- 
sailing, and irrigation, application of lime, marl, gnano, 
and artificial manures, which may constitute direct addi- 
tions to the corpus of the estate, but are yet inseparable 
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from it, the difficulty irises as to how the property in 
thoee valuable unprovements or additiojis incorporated 
with the aoil ia to be diatinguiahed and apportioned M 
the doM of the teoaucy. It ia impoaaible to maJce them 
the aubject of removal; the landlord must keep them in- 
oorporated with the land; and the tenant, if he obtaina 
any requital at all, muat do ao by requiring the landlord 
to porchaae and pay for them* 

j 442. Compulsory Purchase of Impranement9. — The te- 
nant saya that hia duty merely waa to restore the land at 
the end of the tenancy in aa good condition aa he found it 
at the commencement; that, if these improvements w^re 
mfide by the landlord at hia own expense, they would 
be the property of the landlord; and for the same reason » 
when they are made by ^ tenant at his exclusive cost 
and labour, they should be the property of the tenant ; 
and that it is unjust foi the landlord to appropriate to 
himself the tenant's share of the realized improvements, 
becatise they are incorporated with the freehold. The 
proprietor, on the other hand, says, this would be very 
true, if the tenant himself had not thought fit indissolubly 
to annex his voluntary improvements to the land with- 
out the consent of the' proprietor, and with full Icnow- 
lege that the land itself, and, of necessity, all its insepar- 
able accretions, should* according to the mutual contract 
o£ the partiea, revert to the landlord at the expiration of 
the lease ; and that, according to the principles of natural 
justice, if one man confounds and mixes up bis property 
with that of another, bo as that it becomes incapable of 
being distinguished or separated from it, he cannot rea- 
sonably complain if the latter retains possession of hia 
own and of what was annexed to it without his consent; 
and that it is a strong measure that, against the will and 
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consent of the proprietor, the tenant should have power 
to make him incur a debt and a charge in respect of sup- 
posed improvements, whatever may be the circumstances 
of the landlord ; and that, however much his judgment 
and discretion might have led him to decline the burden 
of them, the tenant under him may have the right to 
force him to undergo this liability: and it is further 
urged by the landlord that the probable improvement of 
the land was an element which both parties took into 
their consideration when originally contracting with each 
other. 

§ 443. Compulsory Lieii in respect of, — But then it is 
answered, it is not wanted to make the landlord pay for 
the improvements, but only to suffer the tenant to sell to 
another who is willing to buy, or to retain the possession 
until it is the landlord's convenience to pay for them. 
They say the difficulty of providing funds to make this 
compulsory purchase is entirely of the landlord's own 
seeking. He may suffer the tenant to remain in perpe- 
tual possession, or sell that possession to some other per- 
son. On the other hand, it is said this is in effect in- 
verting the injustice complained of, and reproducing it in 
a still more exceptionable way. The present system so 
much complained of is, that the landlord appropriates the 
tenant's share of the realized improvements, because they 
are annexed to the freehold. This may be unjust so far 
as they are capable of being separated and distinguished ; 
but the proposed remedy is, that the tenant shall appro- 
priate the landlord's share of the freehold, because he has 
thought proper to annex certain improvements thereto, 
and the land is to be kept in pledge for this debt imposed 
by the tenant on the landlord ; and because the owner of 
the property has found it convenient or profitable to part 
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with it to a partusulax tenant for (en or twoity years, al 
the end of the term the tenant is to say, ^* Although the 
time is oome when, according to the terms of (mr contractv 
I should giro you back your lands, I have expended 
£100 on valuable improvements, and you must now 
either submit to pay that £100, or submit to have your 
iflad alienated to anybody that will repay me for my 
voluntary improvements, or you must suffer me to con* 
tinue in undisturbed possession, however indi£feieat may 
be my character, or however mischievous may be my ex- 
ample to the estate. In order to secure your full dominion 
over your property, you must redeem it firom the valuable 
interest which I have acquired in it.*^ 

§ 444. IHffieuUyof&e Subjeei, — If this be adduced as 
the equitable principle of compensation for improvements, 
as regards the tenant, it is, on the other hand, regarded 
by vay many as a rule of forfeiture by reason of alleged 
improvements, as regards the owner, and looked upon ss 
another mode of attaining iixity of tenuna« and converting 
a terminable interest into a perpetuity. It certainly pie* 
sents some formidable points of difBcuUy ; and we can 
scarcely doubt that it was under a sense of these difficult* 
ties that the report of the Devon Commissioners, though 
full of recommendatioas, not only from farmers, but from 
merchants, bankem, lawyers, agents, and proprietors, con- 
fined its suggestions to buildings and fixtureir capable of 
removal, feeling the great difficulty, if not impracticabi- 
lity, of firazning any measure which would go further, and 
£urly adjtist the rights of both landlord and tenant in a 
sufficiently simple and satisfactory manner. And the 
report of the committee of the Society for the Amendment 
of the Law, under a similar filling, came to the conclusion 
that it would not be proper that the landlord should be 
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compelled^ against his own wilU to pay fi^r asj additioia 
to his property; and added, that the interests of the pub* 
lie would be best consulted bj learing the owners of pro-* 
pertj to manage and deal with it tbemselres^ on such 
terms as they believe to be most conducive to their own 
intere8ts(/). 

§ 445. Tenant-riffht not a naturcU Right. — If we were to 
regard this question merely as a landlord and tenant ques* 
tion, and upcm strict principles of right and wrong, and 
apart from^ other and pablic considerationB, we should be 
disposed to say that this plan of improving a man out of 
his own estate, against his will^ was a meaiaure incompa* 
tible with justice ; and that, if this thing ia to be attempted 
at all. It muatbe on broader grounds^ and on juster claims 
than tenant's right to compensation for the improvement 
of another man's estate ; that it must not be dealt with 
as a landlord and tenant question, or placed npon the 
footing of an adjustment of rights or redress of grievances, 
but on the basis of an imperious necessity, such as to 
overrule the private rights and interests of individuals 
for the benefit of the community. This, we apprehend^ 
is the true and legitimate basis of all inquiry on the sub^ 
ject : — How issx do the necessities of, society demand an 
iniringement of, or restriction on the natural, inherent 
rights of property, at present possessed by the owners of 
land? And any such interference can only beatified 
on public grounds, as the Labour Rate Act ; and it no 
longer continues to be a mem landlord and tenant ques' 
tion, but a public, national question. And in considering 
any social question, such as this, it is of all things most 
important to see that we build upon a right foundation, 

(/) Stid S Law Review. 
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that our premises are correct; and we do respectfully sub- 
mit for primary consideration, and before entering into 
this question, this proposition, — that; in the absence of 
fraud, the tenant has no natural right whatever, by any 
additions or improvements voluntarily made to the pro- 
perty of another, to acquire a right or interest in that pro- 
perty, to the prejudice or inconvenience of that other. 
And having disposed of that false view of the subject, we 
can enter more freely and unreservedly into the conside- 
ration of what is quite a different aspect of the subject, 
and discuss how far the paramount interests of society, 
the improvement of agriculture, and the moral and mate- 
rial advancement of the population, demand that greater 
encouragement shall be given to the expenditure of 
tenants' capital and labour upon the soil, and how that 
may be effected with least inconvenience and injustice to 
the proprietor. 

§ 446. LegidaJtive Interference^ how far jttsHfiable. — 
When the question is argued upon grounds of public 
policy, it is contended that the landlord's interest in the 
soil should not be suffered to stem the current of improve- 
ment, to paralyse the hand of industry, and to introduce 
famine, disease, and death ; and that, because the land- 
lords have not been able to effect these improvements, 
which the necessities of agriculture demand, the landlords' 
right of managing their own property, and making their 
own terms with the tenant as to contemplated improve* 
ments, should be restricted ; and that, if the landlords 
claim the exclusive privilege of improving their lands, or 
enabling others to do so, they are bound to show they are 
improving as rapidly as the wants of the community re- 
quire ; and that, as they have enjoyed the monopoly of 
the important trust of providing, or at least regulating, 
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the home supply of food, they should show they are in a 
condition to discharge the trust eflSciently and success- 
fully, otherwise that the State should do, as it did to 
the owners of the abominable property in West Indian 
slavery, and (one would thence naturally suppose) pur- 
chase their interest at a valuation of its worth ; but this is 
not the proposal, but rather to consign their estates to the 
charge of their improving tenantry, to take care of them, 
and improve them for them, and keep possession until the 
landlord is able to liquidate the expenditure. 

The State is thus called upon to assume the guardian- 
ship of other men's conduct, to enforce the exercise of 
wisdom and consideration in dealing with others, in ac- 
cordance with Mr. Drummond's celebrated aphorism, that 
•* property has its duties as well as its rights ;" an interfe- 
rence, however, which would scarcely be tolerated or 
attempted in respect of any other kind of property, which 
the owners may mismanage, or let lie unproductive, as 
they please, causing misery and distress to themselves, • 
their families, or dependents. To this it is fairly answered, 
that the great guiding principle in legislation on social 
questions, advocated by all political writers, is the non- 
interference with private enterprise ; and that all mere 
legislation must fail to make an improvident, bad land- 
lord a careful, considerate manager of his estate. All 
modern science tends to the development of individual 
liberty, and teaches that men should, as far as possible, be 
left to follow their own interests ; and though in some 
instances proprietors may, through ignorance or vice, or 
folly, mismanage their property, yet, on the whole, the 
natural principles of self-interest, under a just system of 
legislation, and under the free common Jaw and commer- 
cial principle of leaving every man to manage his own 

2k 
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property and make his own terms, will induce the land- 
lords, as a body, to manage their property so as to produce 
the greatest amount of rent, which all experience shows 
is paid by a comfortable and prosperous tenantry(^)i 

§ 447. Law should only interposein Absenceof Contract. — 
Perhaps the soundest principle of legislation will be found 
to lie intermediate between those two claims of arbitrary 
interference on the one hand, and absolute immunity from 
restraint on the other.. Landed property, no doubt, like all 
other commodities, should be subject to the same plain, 
commercial principle, that such contracts as parties may 
please to make in respect of it shall be binding on those 
who enter into them, however absurd or injudicious they 
may be ; and that, where landlord and tenant come to a 
clear and distinct agreement, in writing, as to the terms 
on which the land shall be held, it shall be binding on 
both parties, so far as it speaks ; and any interference with 
its terms, or substitution of others grounded on fanciful 
notions of public policy, would be manifestly unjust: but 
there is nothing to prevent the law declaring what shall 
be the rights and duties of landlord and tenant, respec- 
tively, in the absence of contract ; and if the Legislature find 
that the general law of the land, which declares the rights 
of parties in the absence of express stipulations, is unjust 
or injurious, it may safely and legitimately interfere to 
make that law just and judicious. This appears to us 
to be the true field of legislation upon the subject, to 
inquire what are the general provisions of the law, in 
the absence or imperfection of express agreements ; to see 
how far they are founded in equity and good policy, and 
to modify and amend them according to the exigencies 

ijsf) See article «* Tenant-right," Jl 2 Law Review. * 
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of society. If the Legislature finds, as indeed few will 
deny(A), that in the abstract the tenant who expends his 
money and labour on the land has a right to benefit by 
those improvements which that money and labour have 
effected, and that it is wise to convert that moral right 
into a legal right, nothing can be more easy than to esta- 
blish a general law making an honest recognition of this 
principle of justice, and to let thbse who do not like it 
make agreements for themselves(«). If the rule of law 
be, that whatever the tenant adds to the land, either in 
the form of building, draining, or fencing, becomes the 
absolute property of the landlord at the expiration of the 
lease, and where the tenancy is from year to year he may 
be deprived of them at the pleasure of the landlord, with- 
out compensation, by a six months' notice to quit, un- 
less some custom of the country happens to qualify this 
law(£), or unless some special agreement has been made, 
which is rare, and in many cases could have no binding 
force, as where the owner is under disability, or the estate 
under settlement, and the Legislature feels that this law is 
unjust, because that it is unequal in allowing an action 
for dilapidations to the landlord, while it -denies a corres- 
ponding right to the tenant for improvements, it can re- 
verse the rule of law that countenances this forfeiture to 
the landlord of all improvements made by the tenant, ^ 
without interfering with the contracts of individuals, and 
provide that, in the absence of any express contract to the 
contrary, the landlord should be presumed to have as- 
sented to allow the tenant to reap a fair profit fronj his im- 

(A) See Rev. J. Brown (138) Q. Rev. F. Blakety (97) Q. 111. 

55; J. H. Walsh (991) Q. U ; Rev. (t) See articles ''Tenant," 9 & 

G. Crawford (403) Q. 156 ; F. Do- 12 Law Review, 

nagh (269) Q. 34 ; J. Stratton (235) (k) See Report Committee Sodetjr 

Q. 55; T. Bradford (88) Q. 181; for the Amendment of the Law. 
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provementSy either by enjojring them, or by being paid 
for them ; bo that if (as it has been said) agriculture is to 
be conducted on a basis of wrong, the wrong shall not be 
under the sanction of the general law, but by special 
agreement. The shame of such an agreement would fall 
on him who made it, and ought not to have the sanction 
of the public authority. The law should not enable him 
to say, **I am only asserting my legal right*'(/). 

§ 448. General Law as to Improvements unsatisfa^ort/. 
— No doubt the instances are few in which the landlords 
have availed themselves of the power of forfeiting the 
tenant's improvements(m) ; but the mere possession of any 
such irresponsible power may not only be dangerous and 
apt to be discouraging to the tenant's industry, but it is 
scarcely right to call upon men to expend their capital on 
such a guarantee as the friendship, or justice, or generosity 
of another. Under the existing law, a good and just land- 
lord will encourage improvements, and take no advantage 
of them, either by raising the rent or dispossessing his 
tenant, and he may have a happy and improving tenan- 
try ; but so he might under any species of law. The me- 
rit in such cases is due not to the law but to the man ; 
the evil is, that the law itself sanctions the taking of 
such advantages, and is merely innocuous where it is not 
relied upon, but affords a legal sanction to exaction and 
oppression when resorted to. This state of the law is in 
itself undoubtedly an evil; it is no advantage to the con- 
siderate and just landlord, but it gives a sanction to the 
exacting and unscrupulous one, who, under cover of it, 
escapes public condemnation. It often acts with equal 

(0 See article " Tenant-right," 9 Q. 97 ; but afte Rev. J. Morton (883) 
Law Review. Q. 8. 

(m) See W. Fetherstone H (416) 



' Digitized by VjOOQ IC 



mjf "" 



FOR IMPROVEHEKT&. 377 

severity where the owner is in no way disposed to take 
any such advantage, as where he happens to be tenant for 
life, and dies, and the remainder-man may have occasion 
for the land, or wish to re-let it ; or the landlord may be 
embarrassed, and a mortgagee or purchaser steps in, who 
feels himself as free as air : so that the risks are so many, 
that a cautious or an indolent tenant will find abundant 
plausible reasons for adhering to the old system, and cul- 
tivating his land no better than his forefathers. 

§ 449. Value of a good general Law in absence of 
Agreement, — If the Legislature provides a good law for 
those cases for which the foresight of individuals has made 
no provision, without superseding or interfering with the 
voluntary contracts and agreements mutually entered into 
by the parties interested, it will have assumed as ex- 
tensive a supervision and control as the exigencies of the 
case would seem to require, at least until it shall have 
been fairly tested, and proved inadequate ; and without 
some more peremptory necessity for interference, it does 
appear to us that all that the Legislature can safely do is, 
to legalize the tenant's right to compensation for improve- 
ments, by providing a general law which sh^ll meet the 
ca^e in the absence of express stipulation, but leaving it 
to the parties to supersede that law if they please, and 
make other arrangements which their own views of their 
particular interests may suggest to be more desirable; 
that such a, law should not be compulsory or impera- 
tive, but to supply and to aid the want of a self-made law 
on the subject, leaving to the landlord and tenant to sub- 
stitute discouragement for encouragement, and forfeiture 
for compensation, if they will. It may be supposed that 
nothing considerable will be gwned by such a change as 
this, and that this is only enabling parties to do what 

2k2 



Digitized by VjOOQ IC 



378 TENANT-BIGHT OF COMPENSATION 

they can do at the present moment; but the change has 
been most happily illu8trated(n) by the case of the Sta- 
tute of Wills, in respect of which, the power of a testator 
to make a will for himself is no objection to, or detrac- 
tion from, the value of the Statute of Distributions, which 
makes a very equitable will for any one who is too indo- 
lent or careless to make one for himself. But a slight 
knowledge of human nature, and the motives that actuate 
human conduct, will show that the greater part of man- 
kind are passively good or evil, according to the circum- 
stances in which they are placed ; that most men desire 
to conform to those principles which the law sanctions; 
and that, if the normal state of the law be good and just, 
as nothing short of active interference can obstruct it, it 
is tolerably safe ; but if it be bad, as mere passiveness will 
continue its evil effects, the constitution of human nature 
is to perpetuate the mischief 

Besides,* a good tenant-right bill would soon have the 
effect of compelling parties who are now indifferent upon 
the subject into a more equitable adjustment of the sub- 
ject ; and in a short time, from the increase of tenant-right 
agreements and leases, there would be but few cases to be 
provided for by the direct interposition of law. 

§ 450. Preferable to Leases. — Thegenerality of tenants 
examined before Mr. Pusey's Committee preferred tenant- 
right of compensation to leases ; declaring that they do 
not like to be bound to pay fixed rents for fourteen or 
twenty-one years, not knowing what changes might occur 
in the prices of agricultural produce. It would be equally 
encouraging, and would lead to an extension of tenure, as 

(n) 9 Law Review, article ** Te- indebted for the foregoing suggea- 
nant-right ;" to the series of articles tions. 
on which subject the reader ismainly 
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K landlord would not be disposed to turn out a tenant who 
was improving his estate permanently(o). And almost all 
witnesses have concurred in stating, that leases without 
compensation do not insure the landlord the highest state 
of cultivation at the end of the term ; that the common 
system is, for the tenant to put as much into the land, in 
the early part of the lease, and to take as much out of it 
during the latter part of it, as he can, whether he wish to 
stay or go out ; if he wish to stay, to get a renewal at the 
old rent ; if to go, that he may get as much as possible 
from his capital(j[)). So, on a twenty-one years' lease, it 
is stated in Ireland the system often is, that the first five 
years are employed in bringing the farm into a high state 
of cultivation, and the last five years in bringing it down 
again, for the double purpose of replacing the capital 
which he had expended in adding to the fertility of the 
soil, and in reducing productiveness to the same condi- 
tion it was in at the commencement(g) ; so that for some 
years before the termination of the lease, the land is ex- 
hausted by constant over-cropping, and several years must 
elapse before it can be again brought up to a proper state 
of fertility ; and that in short leases those periods so fre- 
quently recur, as to be most injurious both to landlord 
and tenant. It is therefore said, with some degree of 
reason, that giving the tenant an interest in his own im- 
provements, and a right at the termination of his lease to 
a fair remuneration in respect of them, according to their 
value when given up, would tend to put an end to the 
system which prevails, of dilapidating the premises and 



Co) P. Mathews (270) Q. 78; J. (p) 9 Law Review. 

Christie (644) Q. 46 ; Rev. D. Boy- (q) P. Mathews (270) Q. 76 ; R. 

Ian (268) Q^ 46 ; Rev. R. Buggy F. Saunders (960) Q. 16. 
(972) Q. 62. 
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impoverishing the land towards the close of the term ; 
and that the tenant would, on the contrary, take care thai 
the improvements he had hitherto made would be in good 
condition at the termination of his lease(r). Many land- 
lords do not like to give leases, and in such cases the 
greater necessity exists that the law itself be as good as a 
lease, and be founded on principles of justice. 

§ 451. Leffislative Recognition of Tenant-Tight safe, — 
Upon those grounds, it does appear to us that the Legis- 
lature may safely and beneficially, and without any undue 
infringement upon the property or freedom of action of 
the landed proprietors, recognise and legalize the tenant- 
right of compensation for valuable and unexhausted im- 
provements made by the tenant at his own expense. The 
abstract principle has been recognised by the Timber 
Acts(a), and by several other Statutes in Ireland relating 
to fences and boundaries(^), and by the local customs of 
many parts of England and Scotland. It appears per- 
fectly practicable and reasonable by Statute to declare the 
tenant's right and interest and property in such improve- 
ments, exempting all cases of special agreement entered 
into upon the subject. 

§452. Facilitating Agreements for Compensation, — The 
Legislature might further most safely and beneficially in- 
terfere, in facilitating the adoption of definite contracts 
between landlord and tenant as to compensation, and re- 
moving the fetters which settlements, incumbrances, and 
legal disabilities impose, and which at present preclude 
the great mass of proprietors from entering into such 
agreements. It might judiciously be enacted that tenants 

(r) See C. Boper (278) Q. 40 ; («) Ante, p. 144 ; and see 9 & 10 

R. Lynch (882) Q. 77. Vict c. 104, as to the squatters in 

(») Vide ante, p. 121. New South Wales. 
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for life, and parties having limited estates, trustees, guar- 
dians, committees, and the Court of Chancery, colleges, 
and corporations, should be enabled to enter into con- 
tracts binding the inheritance and their successors, for 
the bond fide purpose of securing a tenant compensation 
for permanent improvements. These improvements would 
enhance the property of the successor, and the fee-simple 
value of the estate ; and it is scarcely wise to suffer any 
settlement of property to interfere with the making of 
such agreements as will secure the progress of agricultural 
improvement(w). 

§ 453. Change beneficial where Agreement impossible. — 
By such a change in the law as we have been advocating, 
even without any agreement on the subject, where the 
owner is tenant for life, or a lunatic, or an infant, or the 
property is vested in trustees, or in ecclesiastical or lay 
corporations or colleges(i;), or in some unascertained per- 
son, while, in the present state of the law, all progress or 
improvement is necessarily at a stand-still, there being 
no possibility of affording a security to the tenant making 
the most obvious and necessary and beneficial improve- 
ments, and the land is doomed to perpetual barrenness ; 
on the other hand, if the tenant's claim to compensation 
were secured, under proper and reasonable precautions 
against fraud, the property would be improving during 
the incapacity or absence or indifference of the proprie- 
tor, who, when he came to superintend his own, would 
be in no worse position than if the tenant were discou- 
raged an4 inactive, while the tenant and the community 
will have been considerably enriched and benefited ; we 
can see no injustice in permitting improvements so made 

(tt) See J. Handoock, Esq. (agent tiy ; D. Leahy (741) Q. 62. 
to Lord Largan), addreas to tenan- (v) SeeM. LoDgfield (1120) Q. 4. 
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to be binding on the owner of a title paramount who suf- 
fers his estate to be occupied by an usurper. Public ne- 
cessity requires that lands in litigation, or left derelict, 
are not to be doomed to perpetual sterility ; and, as the 
law at present stands, this is very much the case, because 
no man is safe in carrying on this improvement, inasmuch 
as he who ultimately recovers the land recovers with it 
everything expended in its improvement. 
' § 454. No practical Injustice in. — There could be no- 
thing unjust or unfair in this. These improvements would 
ultimately fall into the fee-simple value of the land, and 
improve the rental of the estate ; they would impose no- 
thing on the good landlord but what he already does, and 
merely compel the bad one to do his duty ; and if he did 
not like the arrangements made by the law for him, it 
would be open to him to provide special arrangements for 
himself 

§ 455. Incorporation with existing Leases, — Mr. Pusey's 
bill contained a provision enabling owners to enter into 
agreements applicable to existing holdings, though under 
seal. This would be necessary in order to engraft a parol 
agreement on an instrument under seal. 
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CHAPTER IV. 

tenants' improvements in IRELAND. 

§ 456. Improvements in Ireland 462. Advantageous to the Pro- 
hy Tenants. prietor. 

457. Landlords* Improvements, 463. Public Interest in Im^ 

458. Co'Operative Improve- provement. 

ment, 464. Tendency to allay Agita- 

459. Practically thrown on Te- tion as to Land. 

nants exclusively. 465. Peculiar Circumstances of 

460. Insecurity as to Improve- the Landed Interest re- 

ments impolitic, quire it* 

461. Security would improve 466. Objections to its Princi- 

Condition of Tenant, pies considered. 



Sect. 456. Improvements in Ireland, — In point of fact the 
prevailing practice in Ireland, as stated in the Report of 
the Devon Commissioners, was, and is, that the dwelling- 
house and farm-buildings, the necessary and suitable ad- 
juncts to every farm, and which are built and provided 
by every landlord in England and Scotland, are, for the 
most part, made by the tenant; and that the landlords 
do not usually either make or maintain in suitable repair 
the buildings, offices, fences, gates, or permanent im- 
provements, fit for the farm(t£7). No doubt there are a 
great many honourable exceptions to this rule, and the 
number is increasing daily ; many build houses, and 
maintain them, charging a per centage of 5 per cent.(^) ; 
others assist their tenants in their improvements, by 

(») See M. W. Knox (77) Q. 62 ; (;r) See J. L. W. Naper (20) Q. 

W. Fetheretone H. (416) Q. 52; A. 85, 38; Alex, Roper (278) Q. 20, 

S. Hussej (277) Q. 88 ; R. S. Guin- 21, as to Earl Fitzwilliam ; N. Ma- 

neas (8) Q. 89. her (21) Q. 8. 
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giving them timber and slates for houses, tiles for drain- 
age, or by paying a certain proportion of the gross ex- 
penses, one-half or two-thirds, without making them the 
subject of an increased rent(y) ; and others allow a certain 
per centage reduction of rent in regard to the improve- 
ments meide(z). 

§ 457. Landlord's Improvements. — ^Where a landlord 
expends his own money in improvements, he is justified 
in increasing the rent by a per centage, or ^xing a short 
term, so as that he may have a reasonable prospect of ob- 
taining some return for his expenditure(a). Nothing 
could be more desirable than that the improvements, 
drainage improvements especially (^), should be effected 
by the landlord himself, if his capital and circumstances 
enable him, as they would be apt to be more judiciously 
effected, leave the property more in the control of the 
proprietor, and disengage the tenant's capital for the 
more direct and immediate cultivation of the soil. But 
when the want of capital is considered, and the fact of the 
great mass of the proprietors being but tenants for life, 
who are unable to charge any sums so expended (except 
in certain cases) upon the inheritance, and unwilling to 
diminish the provision they may have for their younger 
children for the aggrandizement of the eldest son and heir, 
it is evident that the amount of improvement to be ex- 
pected from that quarter is, on the whole, very incon- 
siderable. The tenants too are not always (though some» 
times, no doubt, they are) sufficiently alive -to the value 

(y) See P. Mathews (270) Q. 73, 23, as to Lord Lorton ; see R. Raw- 
as to Marquis Lansdowne ; J. N.Wal- son (969) Q. 63. 
ler (296) Q. 33 ; G. Beattie (352) Q. (a) W. O. Briscoe (899) Q. 26 ; 
69;P.Coyle(237)Q.32;C.O*Brieii M. Alcock (726) Q. 88; R. Dy- 
(696) Q. 36 ; Col. C. Synge (687) mond (292) Q. 12, as to fair per 
-Q. 16. centage. 

(2) See J. Duckworth (876) Q. (6) See L. Disney (1036) Q. 26. 
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of such improvements(c) to pay with satisfaction a per 
centage on their cost((2) ; and where the tenant is at all 
doubtful or suspicious on the subject, the levying of an 
increased rent would be a matter of difficulty(e), unless 
they have long leases, as the first years are not so pre 
ductive(/). 

§ 458. Co-operative Improvements, — The tenant, having 
the more immediate benefit, is generally found the more 
ready to improve with a little assistance, than the land- 
lord is "to provide the entire capital, and charge a per 
centage ; and we have no doubt that, in many cases, the 
tenant will not improve without assistance, even though 
a legal compensation were secured him; and that such 
assistance is more beneficial to all parties, and gives the 
landlord a greater control over the expenditure, than suf- 
fering the tenant to expend his own capital, and seek 
compensation. This appears to have been the plan which 
the English landlords formerly followed in bringing the 
land into its improved state of cultivation, by allowing so 
much for each load of earth carried to the bog, and so much 
for drainage, and was a part of that system of improve- 
ment by which England has become what it is(^). When 
once the tenant becomes more comfortable and opulent, 
the remaining . part of the improvement may be left to 
himself; but in the first stage of the process, the landlord's 
assistance proves most needful and beneficial, and in Ire- 
land is generally most gladly taken advantage of(A). 

§ 459. PracdcaUy thrown on Tenant eaclimvelt/.-^Bnt in 
point of fact, in Ireland, until very lately, these perma- 
nent improvements and repairs, which should in fairness 

(c) See R. Dymond (292) Q. 12. (/) See R. Dymond (292) Q. 12. 

id) See N. Maher ( 21 ) Q. 6 ; (g) See J. Wiggins (^293) QT 93 ; 

J. Johnston (208) Q. 45. C Roper (278) Q. 21. 

(e) J. Jagoe (27) Q. U6. (A) Ibid. 

2l 
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have been undertaken by the landlord, have been gene- 
rally left exclusively to the tenant, and consequently have 
been, from his poverty, or his want of adequate security, 
neglected ; or, when thrown upon a tenant having capital 
sufficient to work his farm, he finds upon entering it, in* 
stead of being established properly in a position to turn 
his money immediately and profitably to account, that, 
before he can do anything, it is all expended in building 
a farm-house and offices ; and if a succession of bad seasons 
comes, he is compelled to fall into arrears, has exhausted 
his capital, and is liable to be ejected, without any return 
whatsoever for his outlay (?). 

The complaint is made, that whilst the landlord in 
England makes every requisite improvement as to build- 
ings and offices, &c., the landlord in Ireland lets the land 
without any improvement, and the tenant is compelled 
either to attempt to work it as he gets it, in which case 
no toil or thrift can compensate for the risk and loss to 
which his crops are exposed, for want orbuildings, drains, 
fences, and gates, or, if he makes the improvements at 
his own cost, he is subject to having his rent raised, or to 
be evicted, and in either case, as he conceives, cobbed. 

§ 460. Insecurity as to Improvements impolitic Then 

the law has declared, that the agricultural fixtures, which 
the tenant has once attached to the freehold, are no 
longer legally separable. Other improvements, such as 
draining, subsoiling, manuring, marling, are all sunk into 
the soil, and the soil is the landlord's, and therefore they 
also are forfeited to him. The instances in which ad- 
vantage is taken of these improvements to raise the rent, 
or evict the tenant, are, no doubt, few ; but the existence 

(t) See A. Walker (568) Q. 98 ; R. Rawaon (969) Q. 63. 
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of such a power, and that the law affords no practical 
protection against its oppressive exercise, is complained 
of(A); and even a few rare instances of a person being 
removed, having effected improvements, is apt to create 
a general distrust among the tenantry, and disinclination 
or excuse for not making other improvements. 

It is not, in the abstract, just or reasonable, or politic, 
that, if the tenant is to make improvements, he is to trust 
entirely to the generosity of his landlord for any share in 
the fruit of his labour. The majority of men will trust 
the law, and nothing else ; and where the landlord is un- 
able or unwilling to give such a lease as would warrant 
extensive and costly improvements, it can scarcely be 
expected that the tenant will expend his money, without 
adequate security for a due remuneration in respect of 
them(m). It is said that even the small tenant in Ireland, 
whose capital is his industry, will keep his family idle, 
rather than improve, fearing that he will have to pay for 
it all his life. The consequence is, his capital is locked 
up ; he cultivates the land, and takes the crop out in the 
manner that yields an immediate return ; he suffers the 
house to fall to ruin and decay ; he will not repair the 
fences, or improve the land(n). Thus, the insecurity 
which a tenant feels who has no lease, and the uncertainty 
of the tenant who has a short and terminable lease, as to 
renewal, or being obliged to pay an increased rent in con- 
sequence of his improvements, deters him from making 
any permanent additions to the farm, that will leave a 
residue of benefit to the landlord after the expiration of 



{k) See D. 0*Comiell (1119) Q. (m) See Adam Smith. 

15. (n) J. Hore (948 ) Q. 13; Sir 

(/) Rev. J. O'SuUivan (695) Q. W. Beecher (776) Q. 21 ; R. Dow- 

22. den (745) Q. 28. 
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his interest, or the yalue of which will not retnm back to 
himself dnring the period of his occupation. No improTe- 
tnents are made ; the land is not treated properly, so as 
to increase its value, and to obtain from it all that it is 
fairly capable of; or, if an increase of produce is obtained 
at all, it is got by unfair means, by burning and exhaust- 
ing the soil, to the prejudice of the land(o). 

§ 461. Security for would improve Condition of Tenantry. 
— The first want and ambition of the peasantry is to secure 
the possession of land ; and it might be easy to take advan- 
tage of that Want and ambition of the people for the pur- 
pose of promoting and encouraging improved practices in 
agriculture. With the better class of farmers the same 
ambition exists ; but the difficulty of acquiring the pro- 
prietorship of small portions of land, owing to the laws of 
settlements and the difficulties of title, and the complica- 
tions of real property, effisctually prevent its gratification. 
If tenant-right of compensation for really valuable im- 
provements were granted, the farmer and the undertenant 
might, without trenching upon the property of anybody, 
acquire a substantial interest in what does not now exist, 
but which their capital and labour can create and call into 
being, and become small proprietors to the extent of 
these improvements. At present there is among a large 
class of the tenantry a want of sufficient motive to be in- 
dustrious ; and there is that depressing absence of hope, 
which animates and sustains the Irishman elsewhere 
than in his native soil, and which induces that remark- 
able difference in his conduct and habits, that earned him 
the character of being the most enterprising, success- 
ful, and orderly of all the colonists of South Australia^ 

(a) C. A. Walker (924) Q. 86. 
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from the Governor of the colony(p). By giving him 
the fair enjoyment of the benefit of his improvements for 
a certain period, he might grow in capital and respecta- 
bility ; to expend his labour on that of which he could 
not be deprived of the benefit, might develope the latent 
energies of the man, and urge him to improve the condi- 
tion of his farm(g), make him happy, contented, and 
peaceable, instead of being idle, restless, rebellious, and 
cruel. The small tenant might improve his land, drain 
it, clear it of stones(r) (in some parts of the country an 
essential preliminary to all other improvements, and one 
peculiarly suitable to the small tenant and his family) ; 
whereas now he often pretends to fear to do so, lest it 
would be followed by the increase of his rent. Many of 
the small tenants have money in the loan funds, and pro- 
fess to be afraid to invest it in making boundaries or 
ditches or walls, or in making their farms comfortable(^). - 
The large farmers could readily get advances from the 
bankers to carry out their improvements, if security were 
given to the working farmer for them(^) ; and thus the 
tenants are said to be kept in wretchedness and poverty, 
debarred the only means of making themselves solvent 
or comfortable in their condition, adding to the wealth 
of the community, and the improved cultivation of the 
soil(t«). 

§ 462. Advantoffeous to the Proprietor. — To the proprie- 
tor himself the present system must operate more or less 
injuriously, giving him an unimproving and impoverished 
tenant ; whereas, the tenant's comfort and independence 



(p) See article "Tenant-right," (s) J. Kennedy (667) Q. 184. 

11 Law Review. (t) M. Forrest (736) Q. 88. 

(o) See P. Coyle (237) Q. 36. («) See J. Jagoe (27) Q. 146. 
(r) See J. HacneiU (14) Q 91, 94. 

2l2 
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would be the best guarantee for the landlord's rent; the 
increased production would insure a more punctual pay* 
ment and observance of the covenants ; every improve- 
ment would be an investment of so much capital, afford- 
ing a security of a nature that could not be fraudulently 
made away with, and insuring a fair advance at the end 
of the term, and a considerable addition to the market- 
able fee-simple value of the estate(t7). 

§ 463. Public Interest in Improvements. — But the par- 
ties more immediately concerned in this matter of the 
encouragement of agricultural improvement are not the 
only parties interested in its promotion. The speedy and 
effectual improvement of the land is essential to the well" 
being of the community ; the labouring classes and the 
rate-payers are deeply concerned in seeing that all obsta- 
cles that arrest the enterprise of the tenant are removed. 
If an improved system of cultivation and tillage were in- 
troduced, there would be ample employment for the whole 
agricultural population, except in grazing districts, and 
the resources of the country and the supply of food would 
be vastly increased(to). The present system is prejudi- 
cial to the public, so far as it deprives it of all the food 
which a better cultivation would produce, and of a pro- 
fitable field for employment and a diminution of poor- 
rates and local charges. 

§ 464. Tendency to allay Agitation as to Land. — And 
lastly, it would not merely tend to improve the condition 
of landlord and tenant, to develope the resources of the 
soil, and extend the market for labour, but put an end to 
the mischievous doctrines that are now afloat on the sub- 
ject. This want of security for the tenant's capital in- 

(t») See J. L. Naper (20) Q. 38. (w) See J. Nunn (926) Q. 67. 
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Y«sted in the soil is used as a bait to lead the people into 
agitation. It is, perhaps, to some extent, a real grievance ; 
to remedy it, the cry is raised for fixity of tenure at a 
maximum rent(ar). A very distinguished person said 
that the only way of terminating this agrarian outrage 
was by giving the occupier something of a valuable and 
comparatively permanent interest in the land ; and per- 
haps this is the mode of doing so that is most likely to 
be beneficial to the tenant and to the community, and 
least unjust to the landlord, by giving the tenant, at the 
expiration of his term, whether by lease or at will, the 
fair residuum of the value of any improvements he may 
have effected on his holding, where no express agreement 
on the subject has been entered into. . 

This system would put an end to the claim for mere 
tenant-right on the one hand, and give ample protection 
to improvements on the other(y). It would ultimately in- 
duce the landed proprietors to take the improvement of 
their property into their own hands, -and adopt the Eng- 
lish and Scotch system, without which, we fear, no great 
improvements in agriculture will ever take place; and 
thougbit may not be possible or prudent to compel this 
to be done directly, it may safely and justly be done in- 
directly, by declaring the law in the absence of agree- 
ment, and leaving the force of public opinion and exam- 
ple to do the rest(2:) : while the moral effects would be great 
on the individual character of the people and the feeling 
of self-respect and self-reliance which arises from the ac- 
quisition of independence and property(a). Theimprove- 

(*) C. A. Walker (924) Q. 36. (^) See J. R. Price (1026) Q. 89 ; 

(y) M. Martin (940) Q. 66; S. Rev. J. Kearney (426) Q. 67 ; J. 

GUwcow (162) Q. 69 ; Rev. F. Bleak- Nunn (926) Q. 67. 
ly (97) Q. 111. (a) See D. Corr (448) Q. 84. 
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ment of houses leads to improved habits, and incieaaed 
morality and sense of decency (i) ; the erection of fann- 
yards and bams, and homesteads, are necessary and pre- 
liminary to the introduction of any superior breed of cat- 
tle or improved system of agriculture, which must only 
end in disappointment, unless the means are provided of 
supplying them, and enabling the tenant to use manure, 
and drain his land(c) ; and however desirable it may be 
to have a regular rotation of crqps and fallowing, not- 
withstanding the change of tenants, it cannot be expected 
that any tenant will lay out capital in the process of Al- 
lowing or manuring, which it is certain cannot be ex- 
hausted during his term, and for which he may not have 
the full benefit he is justly entitled to. In England these 
matters are, for the most part, so regulated by the local 
customs of the country, that the amount of allowance de- 
pends on the length of time that has elapsed, and the 
number of crops which have been taken, since the fallow- 
ing or manure, and no practical injustice ever takes 
place. 

§ 465. Landed Interest reguirea it. — The land in Ire- 
land is the great raw material for almost all the industry 
that exists, there being comparatively little manufactur- 
ing enterprise ; and the farmers(d) say, that though time 
was when Ireland might have struggled without special 
laws for the encouragement of her agricultural popula- 
tion, now she has to enter the market in competition with 
the slave-grown com of America, the serf-produced grain 
of Russia, the overflowing abundance of the richest coun- 
tries of the world, which has diminished the value of all 

(6) See J. Wiping (293) Q. 80. (rf) See Antrim and Down Tenant 

(c) See J. B. Price (1026) Q. 80. League Association. 
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fann produce by one-third at the least, while the bur- 
dens on the land have been increased in the same pro- 
portion; and how is this deficiency to be met, but by 
augmenting the produce at least over one-third ? 

It is, no doubt, the common interest of both landlord 
and tenant to come to a fair understanding on this sub- 
ject as speedily as possible. The adjustment of this diffi- 
cult question on fair and honourable terms appears to be 
the best means of counteracting the views of that powerful 
manufacturing class, which cares little about either, or 
from what quarter the food comes, provided it be cheap 
enough to render wages as low as possible, and thus in- 
crease the sale of manufactured goods ; and this must be 
done by rendering home produce cheap and as compensa- 
tory as possible, by improved cultivation, and by deve- 
loping the full resources of the soil. 

§ 466. Objections to its Principle considered, — While 
such we believe (on a calm and dispassionate considera-' 
tion of all that has been urged on the subject) to be the 
advantage of such a measure, guarded as we shall have 
hereafter occasion to notice, it cannot be denied that a 
considerable portion of the community regard any such 
change with serious apprehension, thinking the principle 
that the tenant shall improve his land at the expense of 
the landlord, dangerous, and likely to lead to collision, 
and conceiving that such a .bill would be a confiscation 
of the landlord's property, and that it is unjust to make 
him liable, unless he be a consenting party to the im- 
provement(«), and unequal, unless the landlord have the 
reciprocal right of enforcing improvements on the tenants 
But we do not think these objections apply exactly to a 

(e) See W. Sheiraid (82) Q. 145. 
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law conferring upon a tenant an interest in his own im- 
provements, where the landlord, having the power, does 
not think proper to interfere. That the tenant should 
have the property in his own improvements is, unques- 
tionably, in the abstract, both equitable and expedient. 
It may be an infringement of the rights of property that 
it shall be acquired against the consent of the proprietor; 
but all that can be required to satisfy this negative and 
prohibitory right of preventing improvement is the power 
of exercising an active rather than a passive veto. The 
law should set itself right, and adapt its rules to its own 
notions of justice and expediency, rather than to the 
caprices or obliquities of individuals. Some will object, 
thinking the mere change in itself an evil. " Stare super 
antiqtms vtas"^ is the maxim of many with whom custom and 
precedent stand in the place of law and reason ; but we 
trust we have adduced abundant evidence to show that 
the present system is not working beneficially or harmo- 
niously. It may be said, why has England improved its 
agriculture without a tenant-right? The obvious answer 
is, because the landlords have themselves, for the most 
part, made all the permanent improvements required by 
the progress of agriculture. England, like the north of 
Ireland, received from its manufacturing wealth capital 
that has been expended in its agriculture ; and, as Adam 
Smith long since observed, ** there is no instance in Eu- 
rope, except in England (and we may add the province 
of Ulster), of a tenant building upon the land of which 
he has no lease, trusting that the honour of the landlord 
would take no advantage of so important an improvement. 
The regard for these improvements has been held so 
.sacred and so uninterrupted, that they have grown into 
local custom in almost every county ; and they have been 
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eminently favourable to the growth of a substantial, inde- 
pendent yeomanry." Then it is said, in England these 
things are done voluntarily, which it is sought to do com- 
pulsorily in Ireland ; and it is vain to suppose that any 
Act of Parliament can compel a man to be considerate or 
prudent. This is, no doubt, true, and would be appli- 
cable to any measure compulsorily requiring proprietors 
to enter into agreements. It would be like the law of 
wills and testaments in France, which requires a parent 
to leave a certain portion of his property to his children ; 
whereas the law in England only interferes, and makes 
a will for a man who has not thought fit to do so for him- 
self: the latter is no interference with natural liberty, the 
former is. But it is said this interference is unnecessary ; 
landlords have awakened to a sense of their real interests, 
a^d their duty to the tenant and the public, and are em- 
barking capital in improvements, which this may check. 
It is difficult to see how this should be : but there is a 
considerable class who have no capital, or no interest, or 
disposition, or power to expend it; perhaps two-thirds of 
the property of the country is held under settlements and 
entails, and we have to contend with the evil of having 
no one in being fully invested with the power or the in- 
terest to improve the land. Lastly, it may be said that 
the assertion of such a right will raise endless conten- 
tion, litigation, and fraud, subjecting the landlord to per- 
petual annoyance, without any real benefit to the tenant; 
and that it will be taken advantage of by dishone&t 
tenants, principally for the purpose of extortion(/) ; and 
many times a tenant will claim compensation for what is 
anything but an improvement to the property. The pos- 

(/) W. R. Farmer (941) Q. 11. 
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sible hardship is suggested to arise in this way : — Suppose 
a good bouse is built by the tenant ; this is, no doubt, a 
valuable improvement in the abstract ; but if, at the end 
of the term, the landlord finds it necessary to throw that 
farm into the adjoining farm, on which there is a good 
house already, this supposed improvement, is so far from 
being of any value to the landlord, that he might be very 
much obliged to the tenant if the buildings were carried 
away altogether. So far as this particular instance goes, 
it might be met by saying, the law need not necessarily 
force the landlord to accept a house, where the materials 
are capable of removal ; but we have no doubt that this, 
or any other measure dealing with the rights of large 
bodies of people, will become the subject of some frauds 
and some litigation; but if the measure be in itself intrin- 
sically just and expedient, we can see nothing peculiar 
in its nature above other measures that will prevent its 
being protected from abuse, to any considerable extent, 
by adopting from time to time such safeguards as expe- 
rience will suggest; and the loss arising from such contin- 
gencies will be less than what is annually sustained from 
fraudulent and insolvent tenants, whereas the improving 
tenant would be found honest and punctual in his pay- 
ments. And, considered in a large and national point of 
view, the possibility of an occasional piece of litigation 
once, at the expiration of an individual tenant's occupa- 
tion, is inconsiderable^ and should not be compared with - 
the continuous and general advantage of an improved 
agriculture, improved habits of life and conduct, and 
peace and prosperity in the land. These possible incon- 
veniences can only occur once during the tenancy, whereas 
the advantages of good cultivation recur every year ; the 
tenant is growing richer, the rent is better paid, labourers 
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better employed, and the public better fed ; all these 
should be set off against an occasional piece of successful 
knavery(^). Any attempt to legislate upon the details of 
such a su^bject must necessarily lead to some litigation ; 
but this is the price which we must pay for any improve- 
ment in the relation of landlord and tenant, by means of 
an Act of Parliament(A) : and we think the apprehen- 
sions of fraud and litigation are exaggerated, similar valua- 
tions as between outgoing and incoming tenants taking 
place every day in England and Scotland, without any 
such serious consequences resulting ; and we are inclined 
to hope that when once the principle was understood by 
landlord and tenant to be recognised by law, it would be 
more likely to lead to private arrangements between them, 
and so far neutralize to a great extent all danger of litiga- 
tion(i). There is, no doubt, a possibility of fraudulent 
collusion between owners and their tenants, for the purpose 
of defeating the claims of incumbrancers ; but we believe 
this to be a contrivance not incapable of being counter- 
acted, by giving creditors fair and reasonable opportunity 
of impeaching fraudulent registries and certificates of im- 
provements. 

(si) See 9 Law Review, article on tenant-right, 28tli March, 1848. 
"Tewmt Right." (t) See Sir H. W. Barron (904) 

(A) See Sir George Grej-'s speech Q. 24; L. Doyle (946) Q. 6. 
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CHAPTER V. 

CLASS OF IMPROVEMENTS. 

§467. Distinction between per- 472. Drainage. 

manent and transient im- 473. Reclamation of Waste and 
prooetnents. Rocky Land, 

468. Different Selections of 474. Suhsoiling, 

improvements. 475. Improvements should be 

469. Fixtures and Timber. beneficial and suitable* 

470. Farm-houses and Builds 476. Whether made before the 
ings. Act, 

471. Fences, 



Sect. 467. Distinction between permanent and transient Im- 
provements. — Although it may not be very easy exactly 
to determine what particular class of improvements have 
a better claim for compensation than others, there is one 
obvious line gf distinction between permanent improve- 
ments, which require a greater outlay, are more enduring, 
and yield a less rapid return of profit for capital invested, 
and which, therefore, the landlord is the more reasonably 
required to make, or to remunerate the tenant who makes 
them ; and such temporary improvements as are speedily 
exhausted, and soon yield an adequate return Jbo the per- 
son who undei^takes them. Thus fixtures, farm-build- 
ings, farm-roads, fences, drainage, clearance of rocks and 
stones, subsoiling, marling, chalking, and claying the soil, 
give a permanent increase of value to the land, and re- 
quire a much longer periodK)f enjoyment to elapse before 
the full benefit of them can be derived ; whereas, appli- 
cations of manure, lime, and gU£^no, house-feeding of 
cattle, or what may be called perfect tillage, though ac- 
tual, are but temporary and transient e^dditions to the soil, 
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whicli the tenant can reap the fruits of more speedily, 
and exhaust the land of more readily. They are, besides, 
but a fulfilment of the ordinary obligation of the tenant, 
to cultivate his land as any discreet man would use his 
own, and according to the custom of good husbandry 
in the neighbourhood(A) ; and improvements which fall 
within the definition of average good husbandry, can 
give the tenant no claim to special compensation. Agri- 
culture, like all other arts, is continually progressing, 
and the tenant's duty is to keep pace with its progress, 
by the adoption of such new and improved systems of 
husbandry as may be made known from time to time(/) ; 
and so far from having a claim for compensation on 
account of judicious husbandry, he would be liable to 
an action for damages at the suit of the landlord, if he 
neglected it(m). However, when these fanning opera- 
tions are attended with such an outlay, as only to be re- 
paid by the increased produce of several years, and are 
beyond the average of good husbandry, there is no doubt 
that it would be just and expedient that the outgoing 
tenant should be compensated for such by the incoming 
tenant ; for example, for recently manured land, or fal- 
lowed land, a process which necessarily involves a loss of 
capital. But as these operations, and the value and ne- 
cessity of them, vary so much throughout the country, it 
would be scarcely practicable to make them the founda- 
tion of any general law, further than to facilitate all agree- 
ments in respect of them, and to adopt and legalize such 
local customs as may be found to prevail. 

§ 468. DiffererU Selectwnsof ImprovemenU, — The De- 



I 



k) See Domat, Civil Law. (m) Vide ante, sect 205. 

,0 See S Law Beview, p. 102. 
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von Commissioners confined their recommendations as to 
permanent improvements to farm buildings. The Govern- 
ment bill of 1847 added to this drainage. The bill of 
Mr. Pusey extended to such temporary improvements of 
the farm, by the purchase and use of mantire, and food 
for cattle, as were mentioned in the agreement, and to 
the durable improvements of the farm by draining, marl- 
ing, chalking, claying, or otherwise amending the soil, 
and by irrigation or fencing. Mr, Sharman Crawford's 
bill extended to all buildinga erected, or work done, in- 
creasing the permanent value or annual rent of the pre- 
mises. The Government bill of 1850 comprised build- 
ings made, enlarged, or repaired, being dwelling-houses, 
or for Agricultural purposes, fencing, reclaiming waste 
land, draining, subsoiling, irrigation, or warping, embank- 
ing land from tidal or river water, and clearing the land 
of rocks and large stones. 

§ 469. Fixtures and Timber. — As to fixtures erected, 
and trees planted by the tenant, we believe that no per- 
son will doubt that they should become the absolute pro- 
perty of the tenant, subject to the landlord's right of 
preemption at a valuation ; and that in case the landlord 
declined to purchase them, they should be capable of re- 
moval, the tenant first making fair compensation for the 
injury of removal. 

§ 470. Farm-homes and Buildings, — As to suitable 
houses and buildings, they are necessary for the comfort 
and decency of the farmer, essential to the carrying on 
of any improved system of agriculture, or the introduction 
of green cropping or house feeding(7i), and are such a 
class of improvements as the landlord ought himself to 

(n) H. W. Massy (848) Q. 48. 
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provide, and in default should constitute a fair claim for 
compensation to the tenant erecting them(o). They are 
besides, a palpable improvement, easy of being tested and 
valued. However, they should be limited to those built 
exclusively for agricultural purposes, such as farm-houses, 
barns, stables, &c., and of course not extend to houses 
built in towns, or on town parks ; also (as the Government 
Bill provided) they should not be a means of introduc- 
ing additional dwelling-houses on the farm, unless by 
the express consent of the owner. The houses or build- 
ings should be limited to a certain class, such as buildings 
of brick or stone and mortar, slated or tiledi and some 
maximum limit as to their cost, rendering them suitable 
to the circumstances of the farm, as, for example, so many 
years' rent. 

§ 471. Fences, — Fencing the ground is another improve- 
ment, already recognised in Ireland as a fair subject for 
compensation as between landlord and tenant(p), and is 
also very much the duty of a proprietor to provide, and 
is easy of being tested and valued. 

§ 472. Drainage, — Next in point of value and necessity 
is draining, which, if thoroughly done, is a permanent im- 
provement rather than merely good cultivation(j). It is 
an improvement of the first necessity in Ireland, exposed 
as it is to the first brunt of the Atlantic storm, carrying 
continually a vast body of rain(/') ; and without drainage 
it is impossible that anything like ordinary fair cultiva- 
tion can be carried on. It becomes as necessary as farm- 
houses or fences, and without it, the application of lime 

(o) See Sir George Grey, debate. {q) See W. S. Crawfbtd (31) Q, 

\p) Vide ante, aect 185 ; and see 101. 

W. Stevenson (100) Q. 145 ; see J. (r) See Sir Robert Kane, Indus* 

M*Gann (369) Q. 176. trial Besonrces, p. 72. 

2m2 
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and manure is useless; and it cannot be doubted that the 
successful drainage of a field formerly fit for nothing, per- 
haps, but a snipe bog, is a permanent improvement enti- 
tling to compensation. It is said also to be an improve- 
ment admitting of being tested as easily as the roof of a 
house(«) ; and the propriety of treating it as an improve- 
ment in which both landlord and tenant should co-ope- 
rate, has been recognised by the Drainage Acts in Ireland 
and England. 

§. 473. Reclamation of Waste and Rocky Land, — 
Equally essential to good husbandry is the clearance of 
land from rocks and stones, which in many parts of 
Ireland render it almost useless for agricultural pur- 
poses. The reclamation of waste and unprofitable bogs 
and moors stands on the same footing, and the bringing 
such lands into a state of cultivation is, beyond all ques- 
tion, a permanent and valuable improvement ; but unless 
let for the specific purpose of reclamation, there is this 
obvious distinction between such improvement and those 
we have been considering, so far as regards the charge* 
ability of the proprietor, that, if he lets them as waste 
land or as bog, or moor-land, there is no moral or implied 
obligation on his part to contribute to their being con- 
verted into another, though a higher and more valuable 
appliance, any more than he should be called upon to con- 
tribute to the conversion of a corn-mill intoa flax-mill. In 
the former cases, the expenditure of capital was neces- 
sary to render the premises suitable for the purposes for 
which they are let; but where a proprietor lets waste and 
unprofitable lands, bog, moor, or rock land, as such, there 
is in the iact of the letting, if not an abnegation of con^ 

(0 C. Roper (273) Q. 42. 



Digitized by VjOOQ IC 



CLASS OF IMPROVEMENTS. 403^ 

sent, at least no implied consent to its conversion to an- 
other or higher purpose at his expense ; and if the letting 
is for the purpose of reclamation, the instrument itself 
should regulate the terms of the compensation, whether it 
is to be by tenure or by payment at the expiration of the 
lea^e. But here again legislative assistance will be most 
valuable in enabling such contracts to be entered into 
by partial owners, and on behalf of incapacitated persons ; 
and no rule of public policy or justice seems to forbid 
such agreements being binding on all successors, remain- 
der-men, and claimants by title paramount. There is an- 
other ground that renders such improvements more diffi- 
cult to be brought within any plan of compensation, 
except by agreement, that their extent, and value, and 
necessity cannot be exactly determined by any single ex- 
amination before or after their completion, and require 
to be made the subject of a double inquiry preliminary 
and final. 

§ 474. Subaoiling, — As to subsoiling, it is said to be 
open to a similar objection, that although, when properly 
done, it is a valuable and permanent improvement, it is 
impossible to know whether it has been properly done, 
unless by those who are actual witnesses of the process, 
and that in most cases it would be little better than good 
ploughing. 

§ 475. Improvements should be beneficial and suitable, — 
All the witnesses examined before Mr. Pusey*s commit- 
tee agreed that no expenditure made by a tenant should 
be allowed that was not beneficial to the farm, and such 
as to increase the value of the land to an incoming te- 
nant, and enable the proprietor to get a higher rent; and 
it would seem that no mere fanciful improvements, or an 
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outlay extraneous to the purpose for which the land was 
let, should be compensated for(^). 

§ 476. WheUier made brfore the Ad, — A most mpor- 
tant inquiry arises whether such a right to compensation 
should be retrospective, and include those improvements 
made before the right was legalized; we have already 
glanced(tr) at the question so far as regarded itiere tenant- 
right, and stated our conviction that the provisions of the 
Government Bill went as far as it was possible to go, con- 
sistently with justice or sound policy, in enacting that the 
custom of tenant-right should not be interfered with 
where it existed. As to improvements, whatever may be 
the abstract policy of conceding the claim in prospective, 
it does appear to us that, to legislate on the subject re- 
trospectively would be nothing short of transferring the 
property of one class of the community to another class ; 
and that, however satisfied the Legislature may be of the 
injustice of the previous state of the law, it will not take 
such a course without being prepared to compensate the 
owners of the property it thinks it expedient to trans- 
fer. Property once acquired under sanction of the law 
should be sacred, so far as that law is concerned ; any 
other maxim of government would lead to absolute anar- 
chy and spoliation. If the Legislature sees reason to re- 
pent itself of its former legislation, it shoidd not be at the 
expense of those who acted upon the faith of its protection. 
On these grounds, higher far than any of seeming politi- 
cal expediency, we think it would be impossible to legis- 
late retrospectively on this subject; and we cannot think 
that the provision of the Government Bill of 1850, which 

(0 See J. Quin (1024) Q. 21. («) A^e, Sect. 405. 
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intended to give tenants at will compensation for im- 
provements made within the preceding ten years, would 
be justified upon any sound or honest principle, although 
we most cordially agree that it was politically and morally 
wrong that such a right did not exist. But we appre- 
hend that the Legislature is to deal retrospectively with 
things as they are, and not as they ought to have been, 
otherwise the private property and rights of individuals 
will continually be offered as a sacrifice to atone for the 
negligence or mistakes of our legislators. 



CHAPTER VI. 

PRINCIPLE OF COMPENSATION. 

§477. Different Standards of ment sufficient. 

Compensation, 483. Fixed Scale of Valuation 

478. Increased Value of Land, of Improvements, 

479. Unrequited Value of Im- 484. Limit to ^Expenditure, 

provements. 485. Circumstances ujider which 

480. Landlorfifs Interest in Jm- Expenditure made, 

provements of his. Land, 486. Class of Tenants entitled, 

481. Application of latter Prin- '487. Forfeiture and Set-off 

ctple, against, 

482. fVhat Period of Enjoy- 



Sect. 477. Different Standards of Compensation, — A most 
serious inquiry next presents itself, namely, on what prin- 
ciple is" the amount of compensation to be settled. Thei"e 
are two standards proposed for the purpose, firstly, the 
increased value of the land at the end of the tenancy caused 
by the improvements, and secondly, the prime cost or 
value of the works, subject to a proportionate deduction 
for subsequent enjoyment. 
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§ 478. Increased Value of the Land. — It is argued that 
if you once concede the justice of compensation, there 
should be no measure for the amount except the actual 
value of the improvements at the end of the term. The 
proposition put this way is fair enough, and just, as to such 
cases as it is capable of application to ; but when the ground 
is shifted a little, and it is stated thus, the standard should 
be the increased value of the land at the end of the te- 
nancy, it becomes quite a different proposition ; and yet 
it will be found that most advocates for the latter doctrine 
enforce their arguments by reasons applicable only to the 
former. The profitable and actual value of buildings at 
the end of a term may be a very fair standard of compen- 
sation(t?), but the increased value of the land may be a 
very questionable and fallacious one. The principle of 
Mr. W. Sharman Crawford's bill has been to make the in- 
creased value of the land, by reason of the improvements, 
the test of value as to improvements(w?) ; and it cannot be 
denied that, in the abstract, it is a fair standard, if it were 
capable of being worked out correctly; and though in re- 
spect of buildings the most natural standard would be their 
actual existing value, this could not be applied to other 
improvements, so blended with the soil as to be incapable 
of separate estimation, though exercising a sensible influ- 
ence upon the renting value of the farm. But this test of 
value is most difficult ot application, and involves a pro- 
cess of calculation open to the greatest possible errors. 
The data necessary for the calculation are, first, the value 
of the premises at the commencement of the term ; this 
might perhaps be approximated by the poor-law valua* 

(v) See J. L. Naper (20) Q. 46 ; (w) See J. L. Naper (20) Q. 45 ; 

J. Handcock, Esq., late address to Sir Richard Mosgrave, Bart (818) 
Lord Lurgan's tenantry. Q. 84. 
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tioii) and the rent; secondly, the valuation at the end of 
the term, which would involve a special valuation ; thirdly, 
proof of the factr of making the improvements ; and lastly, 
proof of the extent to which the improvements alone, as 
distinct from other co-operating circumstances, have af- 
fected the value of the premises; for various other causes 
might have enhanced the value of the farm, such as the 
establishment of a town or harbour, the vicinity of a rail- 
way or canal, mines or manufactures, or improvements 
effected by the landlord's capital ; and in a country where 
these circumstahces are daily changing the value of the 
land, it would be impossible correctly to eliminate all 
these considerations with their appropriate value, and to 
attribute to the specific improvements just so much of the 
increase of value as is due to them(i?) ; besides, it would 
operate most unfairly towards those landlords who had 
let their lands most moderately, and especially in tenant- 
right districts, where the land is let at two-thirds of its 
actual value, so that the landlords who have so let should 
not only have foregone the benefit of the difference of 
one- third as an accession to their rental, but be charged 
over again with the fee-simple value of that same one- 
third, it being falsely computed against them as increase 
of value arising from supposed improvements(y). 

§ 479. The unrequited Value of Improvement, — The se- 
cond plan is the prime cost, or value, of the works, sub- 
ject to proportionate deduction for subsequent enjoy- 
ment (-s). A very sharp contention is raised, whether 
the tenant is fairly entitled to the value of the unexhaused 
improvements, or merely the value of unrequited im- 

(:f) Article "Tenant-right," 8 Law («) See B. B. Clayton (980) Q. 

Beview. 82. 

(y) See J. L. Naper (20) Q. 109. 
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provementB, or, in other words, whether any period of 
iDore enjoyment should be deemed suffici^it requital to 
the tenant; or whether he should merely have the tem- 
porary usu£ruct of his improvements for a limited num- 
ber of years, or the Ml benefit of the unexhausted im- 
provements at any period of time» according to their 
then actual value. It is said, that the landlord should 
have no interest in the land further than in its actual 
state when let ; and has no right to participate at all in 
the increased value arising &om the tenant^s expenditure 
of capital or labour, and that the latter is exclusively 
the tenant's, who is merely bound to restore the land in 
as good condition as at the commencement ; and that if 
the landlord gets the land better than he gave it, he gets 
a new value(a). It is also argued that the mere usufruct 
of the farm, and increased production, should not be 
estimated as compensation to the improver^ it being 
merely the interest of the money sunk; and when the in- 
terest ceases, the entire capital, so far as it exists, should 
be returned ; like one putting money in the funds, and 
getting an annuity for it, when the annuity ceases the 
capital should be given back. 

§ 480. Landlord's Interest in the Improvements, — But 
the fallacy of this assertion, that the landlord has no right 
to share in the improvements in the soil, consists in as- 
suming that the tenant's capital is the sole agent of pro- 
duction. The three great agents of production are capi- 
tal, labour, and the land, and the concurrence of all is 
necessary to the result(c). Capital expended upon a 
barren rock will yield nothing ; the soil is as contributory 

(a) See J. M. Greer and B. Dow- 22 ; G. F. Blackbnm (60) Q. 140. 
den (746) Q. 27. (c) C. Eicardo. 

{JT) See J. Qainn (1024) Q. 21, 
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to the realization of the profits as the labour or capital. 
The landlord represents not merely the land in his ac- 
tual possession, but the capital and industry expended in 
its cultivation. When he commits it to the charge of a 
tenant, he has a right to expect that it shall be culti- 
vated so that its productive powers may be fully deve- 
loped ; and he has a right to a share in the increased pro- 
fits attributable to the soil ; for, however great may be the 
increase in value arising from the adoption of an im- 
proved system of agriculture, it is still the fixed capital 
upon which the improvements operate; they are fre- 
quently but developments of its latent powers, and to 
give back the tenant the entire improved value would be 
to give him more than his capital(c?). However, the 
claim has been put on another ground, namely, that, as 
the landlord does not participate in the loss of failure, so 
neither should he in the profits of success ; and it is un- 
reasonable, it is said, to confine the compensation to such 
improvements as the tenant has not been sufficiently long 
in possession of to be compensated for by the increased 
value of the land, because the expense and return of agri- 
cultural improvements are not capable of any certain or 
precise calculation beforehand, and every improvement 
is, to soma extent, a speculation ; one improvement suc- 
ceeds, another fails, and the whole profit on the fortu- 
nate improvements should be given to make up for the 
loss on those which are less successful(«). This would, 
no doubt, be very reasonable, if we were not dealing with 
improvements supposed to be voluntarily undertaken by 
the tenant, and compulsorily enforced oh the proprietor. 
Where the improvements are undertaken by common con- 



t 



d) See J. Quinn (1024) Q. 28. Dubli^ Vniveraity Magazine ^ Feb., 

e) See article ** Teuant-righV* 1861. 

2n 
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Bent, it may be reasonable to impose upon the landlord a 
community alike of profit and loss ; but where it is by 
compulsion, it is hard to make him pay for what he has 
not got, either directly or indirectly, by enhancing the 
price of these improvements which he is compelled to 
pay for, and which are realized by the joint influence of 
his fixed capital, the land, and the tenant's floating capi- 
tal and labour. 

§ 481 . Application of the latter Principle. — But the bill 
of Mr. Pusey for England, and the Government bills of 
1849 and 1850 for Ireland, appear to have adopted this lat- 
ter principle. Under both, the amount of compensation 
was to be estimated by calculating the cost of the im- 
provements, and the probable number of years within 
which they might have reimbursed the tenant, and dis- 
tributing the costs over a series of years, deducting fi'om 
the amount expended as many annual instalments as 
will correspond with the actual period of enjoyment by 
the tenant. This principle has also been adopted by the 
Di-ainage Acts, which consider a certain portion of the 
expenditure as paid off* at the end of each year of the te- 
nancy, from the registration of the impovements ; and 
in England the principle has been largely acted upon, 
as to drainage, by local customs, deducting generally one- 
tenth, or one-twelfth, for each year of occupation(/). 

§ 482. What Period of Enjoyment suffident, — We have 
not been able to collect with sufficient accuracy whether 
it would be possible to declare, d priori^ what number of 
years' enjoyment should repay the cost of particular 
improvements; but we believe, that any one scale of 

(/) See Woodfairs Landlord And bones in the yard or in the field, lime 
Tenant ; and see also statement of and marl on the land, &c. 
mode of valuing ploughing, manure, 
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compensation for all improvements could not be adopted ; 
for example, twenty-one years might be too short for build- 
ings, and too long for drainage, or other agricultural im- 
provements. The Government bills of 1848 and 1850 
assumed a period of thirty-one years, as the compensating 
period of enjoyment for buildings, and twenty-one years 
in all other cases. Others conceive that fourteen years 
would amply compensate for drainage and fences, as in 
England ; but there can be no doubt that practical men 
would soon be enabled to approximate to a reasonable de- 
gree of certainty, and the benefit of any doubt should be 
given towards the extension, rather than the contraction 
of the term of enjoyment by the improving tenant. 

§ 483. Scale of Valuation of Improvements. — It is ma- 
nifest, that it would be still more impracticable to lay 
down any fixed scale of allowance in the estimating 
the prime cost or value of the improvements made. Sir 
William Somerville's bill of 1846 fixed on the sum of 
£3 per statute acre for drainage ; but even in respect of 
drainage the value will vary widely, according to the 
mode of its execution ; and as to many other classes of 
improvements, a fixed amount would be impossible, this 
must be left at large to the discretion and judgment of 
whatever tribunal is to investigate the claim. 

§ 4S4:, Limit of Expenditure. — But perhaps it would 
be necessary to fix some maximum amount with reference 
to the renting value of the land ; for it would be unrea- 
sonable that the entire rent of the land should be 
swamped for an unlimited period of time. In Scotland 
it is usual to limit the sum which the outgoing tenant is 
to receive from the incoming tenant to one year's Tent(g). 

(^} See D. TouDg (290) Q. 16. 
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The Government bill of 1849 fixed three years' value as 
the limit for all improvements. This was complained of 
as amounting to a prohibition in case of waste land, 
which might require £10 an acre to reclaim lands not 
worth 55. per acre. The bill of 1850 adopts the same 
limitation as to holdings under the value of £10 ; but as 
to others omits any such limitation, except as to buildings, 
which it confines to the value of two years' rent; and it 
also provides, that no further improvements shall be 
made until the claim in respect of any previous improve- 
ments has been satisfied, either by effluxion of time or 
other wise(A). 

§ 485. Circumstances under which Expenditure made. — 
Where the expenditure is made in pursuance of any 
special contract or covenant, of course the tenant cannot 
claim any compensation in respect of it; and the same 
principle would seem to apply where the tenant has co- 
venanted to give up the premises at the expiration of the 
terra, with all improvements made thereon; for howso- 
ever improvident a bargain this may have been, it is the 
contract of the parties, and no legislation could be based 
on a violation of it. So when the expenditure has been 
made jointly by landlord and tenant, the same bargain 
that regulates the contribution should settle the final dis- 
position of the profits. 

§ 486. Class of Tenants entitled. — It is plain there 
should be some limitation as to the class of tenants en- 
titled to claim compensation from their landlords for im- 
provements. Tenants for lives renewable for ever, and 
for long terms of years, have manifestly no right to 
make such a claim, nor any but agricultural tenants. On 

(h) See sect. 28. 



Digitized by VjOOQ IC 



FBINCIPLE OF COMPENSATION. 413 

the other hand, tenants having an interest shortly termi- 
nable would not be justified in volunteering improve- 
ments. The Government bill of 1850 provided that 
such claim should be confined to tenants holding by 
lease or agreement for a term of which seven years, or one 
life, was unexpired, or holding from year to year. The 
person claiming compensation should be a recognised te- 
nant, and not an interloper, or squatter on the land ; and 
the improvements should have been made while the rela- 
tion of tenancy was unaffected either by a notice to quit 
on the part either of landlord or tenant, or by the exist- 
ence of such an arrear as rendered the tenant subject to 
ejectment, i, e. one year's rent, 

§ 487. Forfeiture^ and Set-off agaimt, — If a tenant com- 
mits a forfeiture of his lease by breach of covenant, for 
example, as by assigning or subletting, the Government 
bill of 1850, we think fairly, deprived him of all right to 
compensation (i). The rule of our common law was, that 
if a tenant held over the possession improperly, he for- 
feited his right to emblement8(£). So where the tenant 
suffers any injury to the premises, in the way of waste or 
dilapidations, that it should be a set-off against his claim 
for compensation is agreed by all the tenants examined 
before Mr. Pusey's Committee. So deductions should be 
made for any neglect of good husbandry, or arrears of 
rent, or other demands arising out of the tenancy. Mr. 
Pusey's bill goes somewhat further, and intended to pro- 
vide that no compensation should be allowed for drainage, 
irrigation, or fencing, unless, in the judgment of the 
valuers, kept in good and sufficient repair to the end of 
the tenancy(Z). And where the tenant claiming compen- 

(0 See 8ect, 25. (/) See D. Young (290) Q. 19. 

(A) Brooke's Abridgment, 267. 
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Bation is also entitled to emblements, it would be right to 
deduct a just compensation for the use and, occupation 
up to the time of severance and removal, and for damage 
done by reason of such severance. 



CHAPTER VII. 

ASCEBTAINMEBT OF CLAIM TO COMPEHSATION. 

§488. Necessary Conditions of Right to prohibit Im- 

Pian, provement. 

489. Details of Government 494. Preliminary Award, iVe- 

Plan. cessity of, 

490. Objection to Plan of. 495. fFhen Claim to be adju- 
4^\. Extreme Difficulty of the dicaied on. 

Details. 496. Contemporaneous Regis^ 

492. Previous Notice to Land- try. 

lord. 497. Final Ascertainment. 

493. Landlords Option and 498. Adjudicating Tribunal. 



Sect. 488. Necessary Conditions of Plan, — Perhaps 
equally important with the correctness of the principle 
by which the claim to compensation is to be measured, 
is the question, by what machinery and at what period of 
time are the claims to be made and ascertained and tested ; 
because we are satisfied that any plan of which the ma- 
chinery is not simple and easy will prove to be a mere 
mockery and disappointment. 

§ 489. Details of Government Plan. — Of several bills, 
from time to time presented by the Government, it is only 
necessary to consider that of 1850. It provided for the 
appointment of a staff of paid inspectors, to be scattered 
over the country in districts assigned by the Lord Lieu- 
tenant. It intended to provide, as to tenants holding te- 
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nements rated to the poor-rate under £10, that any such 
tenant, upon giving up possession of his land on the ex- 
jjiration of his tenancy, or dispossession by notice to quit 
(owing less than two years' rent), should be entitled to 
recover from his landlord reasonable compensation (not 
exceeding three years' value of the land) for any improve- 
ments made within ten years before or after the Act, pro- 
vided any buildings made after the passing of the Act 
were made with previous consent in writing of the 
landlord; and to obtain such compensation he was to 
serve notice on his landlord, specifying the improvements 
for which he claimed compensation, the time of making 
them, and the amount expended and claimed in respect 
thereof; and the inspector of improvements, after six 
days' notice to the landlord, was to inquire into the case, 
and make his award of the sum payable to the tenant, 
after debiting him with any arrear of rent, or damages 
for waste or dilapidations ; and the award was made final 
and conclusive. The chief objection made to this provi- 
sion was its investing an inspector with such summary 
powers of determining the amount of rent, dilapidations, 
and improvements, without any power of revision or ap- 
peal. But in respect of tenants holding tenements valued 
over £10 per annum to the poor-rate, it intended to pro- 
vide that, whenever a tenant was about to undertake im- 
provements, he should serve notices on his immediate 
and all the superior landlords intended to be bound, or 
their agents, specifying the nature and estimated expense 
of the improvements, and the time within which they 
were proposed to be completed, and requiring them to 
signify their assent or dissent therefrom within twenty, 
one days. If they assented, they were to serve a written 
notice to that effect, which was constituted an accepted 
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proposal, and to be registered with the clerk of the peace 
accordingly. But where the owner had but a limited es^ 
tate, his assent was not sufficient to validate the agree- 
ment, but a further notice was required to be served on 
the district inspector of improvements, to attend on the 
lands and examine the matter, and decide whether the 
proposed improvements would be beneficial to the estate, 
and whether the estimate was reasonable. . 

So if either landlord, A, B, 0, or D, neglected to for- 
ward a written answer to the first notice, the tenant was 
to apply to the district inspector, and submit to him his 
plans and estimates ; and the inspector thereupon was to 
serve a six-days' notice on every such landlord, of an ^iqui* 
ry and inspection, as to the several matters, and as to the 
probable effects of the improvements on the letting value 
of the lands, and the additional rent the tenant should pay 
in case the landlord undertook them ; and thereupon the 
inspector was to make his preliminary award, after which 
a copy of the award was to be served within twenty-one 
days on each of the several landlords, and a declaration 
was to be made before the justices at petty sessions, veri* 
fying the service, whose clerk was to forward it to the 
clerk of the peace, to be annexed to the award. 

After this there was a right to appeal from the preli- 
minary award given to each of the several landlords, and 
notice of the appeal was to be served on all parties inter* 
estedin the award ; and the assistant barrister, before whom 
the appeal was to be heard, was to inquire and determine 
the nature and suitableness of the contemplated improve-^ 
ments, the expense, and probable effect of them on the 
letting value of the land. Thereupon the tenant obtain- 
ing some one of these sanctions, was to be at liberty 
to proceed to execute the improvements, unless the land- 
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lord served a notice electing to undertake them himself; 
and having completed them, the tenant was to apply again 
to the inspector of improvements, giving the several land- 
lords six days* notice ; and the inspector was to examine the 
works, and, if properly executed, to give a certificate of 
the execution of the works ; and his valuation of them and 
this certificate were then to be lodged with the clerk of the 
peace, and their execution verified by the tenant. But this 
was not all, for in case the tenant's interest was deter- 
mined before the fiiU period of remunerative enjoyment 
had elapsed, before taking possession, or bringing an eject- 
ment, the landlord was required to apply to the inspec- 
tor for a third award, called the ^na^ award, as to the com- 
pensation to be made to the tenant, of which another six- 
days' notice was to be given to the tenant. 

§ 490. Objections to Plan of, — This bill, and^the seve- 
ral other bills of the Government of 1847, 1848, are, we 
fear, open to the criticism passed by the Report of the So- 
ciety for the Amendment of the Law, on the first of them, 
that these several notices and awards, preliminary, inter- 
mediate, and final, and appeals and umpireages, actions at 
law, and civil bills, would prove vexatious and harassing, 
and that the system would be useless from its complexity, 
and the impracticable nature of its machinery, and most 
mischievous as creating frequent and continuous litiga- 
tion, expense, and delay ; and a very intelligent solicitor 
has computed the expenses in an ordinary case at £20 
each side, which, in addition to all the heart-burning and 
evil passions it would excite, would exhaust the whole 
amount of compensation in the vast majority of cases. 
We do fear that any such system would, from the mere 
expense and complexity of its macliinery, be wholly im- 



Digitized by VjOOQ IC 



4X8 ASCSBTAINMENT OF CLAIM TO COMPENSATIOK. 

piucticable, and only adapted to vindictive rather than 
remedial purposes, and that when resorted to, it would 
open an early and continuous field of litigation of the 
worst description, infusing bitterness and hostility into 
the relation of landlord and tenant. These bills have been, 
however, successively abandoned. 

§ 491. Extreme Difficulty of the Details. — But while we 
feel bound to express our opinion freely and unreservedly 
on the plan of these proposed measures, it is but fair to 
say that they appear to us to be, for the most part, sound 
and just, and reasonable in principle; and that the ma- 
chinery of almost every other plan we have met with is 
open to as strong objections in point of details, and 
stronger objections in point of principle. The difficulty 
of reconciling simplicity of detail with justice of princi- 
ple, and giving the tenant a facile and cheap means of 
ascertaining his rights, and guarding against fraud, im- 
position, and collusion, are such that, after the many fai- 
lures we have seen, we have not the presumption to 
propose any specific of our own, though we shall en- 
deavour to collect in detail the views of competent per- 
sons, which appear to us least open to objection in prin- 
ciple and in construction, as an outline of the essential 
parts of any plan that would have a reasonable chance to 
prove efficient and safe ; but, at the same time, disclaim- 
ing any over-confident reliance on the correctness of our 
views, without attaining a much more accurate and per- 
fect state of information, and having the advantage of a 
more intimate access to the opinions of experienced and 
practical men, to test, modify, or confirm our own con* 
ceptions, than was at all within our reach. 

§ 492. Previovs Notice to Landlord^ and Option. — The 
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first serious question in the details of any such measure 
18, whether a tenant should be at liberty to undertake im- 
provements without giving his landlord previous notice of 
his intention to do so, and the opportunity of making these 
improvements himself at his own expense, and charging 
an increase of rent of say £5 per cent. ? The Govern- 
ment plan was to require this notice in all improvements 
made by tenants holding lands valued above £10, and 
not requiring it from tenants holding lands valued under 
£10, except in respect of buildings. If we were to make 
any distinction between these two classes, we are disposed 
to think it should be exactly the converse, as the main 
object of such a notice is to bring to bear the landlord's 
superintendence over the works while they are in pro- 
gress, to see that the proposed improvements are properly 
planned and constructed, and will really adc^ to the value 
of the farm ; and it does occur to us that the higher class 
of tenants need this superintendence less than the lower 
class. Under Mr. Pusey's bill, it was intended that notice 
and assent should be given and had in respect of all dura- 
ble improvements, such as marling, chalking. If the 
improvements were to be paid for according to their ori- 
ginal first cost and value, and not merely according to the 
additions to the value of the farm, it may appear reasonable 
that the landlord should have previous notice ; and it is 
absolutely necessary, if it be proposed that he should 
have the option of making the improvements himself. 
The great majority of witnesses seem to think that, with- 
out giving the landlord this notice, he would have reason 
to complain, and that improvements will be ill-planned 
and ill-executed, and oftentimes his property wasted and 
dilapidated, and himself prevented from entering into 
some equitable arrangement as to the mode of contribu- 
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tion(m), and that it is but reasonable he should have the 
option of making them himself. On the other hand, it is 
stated that this right of option will be a serious damper 
on improvements, as the landlord may like to execute 
them in a style which the farmer might not think neces- 
sary, and would not like to pay for(n), and that it is better 
to let the tenant set about what improvements he chooses ; 
and when he comes to prove his claim, then to establish 
the necessity and suitability of them ; besides that, as to 
many improvements, it would be impracticable to give 
this previous notice ; they are done piecemeal' and by de- 
grees, and something added every year, inconsiderable 
in itself, but important in the aggregate ; and that it 
would be both inconvenient and impossible to give notice 
of every instalment of work to the landlord or his agent, 
especially when both are non-residents(o). Others sup- 
pose that such notice would be a mere invitation of a 
counter notice to quit, where a tenant was about to make 
a disagreeable burden on the property ; and that, from 
the alleged offence which the registering of trees had 
given the landlords, few of the tenants had adopted it( j»). 
There would appear to us to be a considerable amount of 
truth on both sides ; and that, as to farm-houses and build- 
ings, it would be very proper and reasonable that a pro- 
prietor should both have notice and an option .of making 
them, because they constitute permanent and visible addi- 
tions to the estate, which he may reasonably desire to 
have constructed upon uniform, as well as correct princi- 

(«i) M. Staunton (274) Q. 11 ; J. Q. 18. 

Gahan (155) Q. 21; J. E. Price (n) See J. Quin (1024) Q. 30. 

(1026) Q. 30; L. Disney (1036) (o) S. M. Greer, Esq.; W. S. 

Q. 27 ; T. Bradford (58) Q. 149; Crawford (83) Q. 86. 

A. S. Hussey (277) Q. 72; B. (p) R. M»Crea (187) Q. 78; W, 

Ford (299) <i 9 ; B. O'Brien (662) S. Crawford (81) Q. 86. 
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^66 ; but as to all other improYements, where a proprietor 
does not by his lease or agreement elect the charge of 
undertaking them, there does not^ appear toustoeidst 
the same propriety in securing to him this option, and 
thereby throwing an unnecessary impediment in the way of 
l^e free and spirited undertaking of improvements, which 
id, no doubt often chilled by the mere process of legal 
notices and delays. The difficulty and trouble of effect- 
ing service of the several notices that would be required,' 
would necessarily, in many cases, render the plan wholly 
impossible ; and we think the purpose of such a notice, 
so far as to prevent fraud, might be effectually attained 
by an early and public record of the improvements alleged 
to be made. Defective construction would ultimatdiy 
fkll on the tenant himself, when he sought to make it the 
foundation of a claim. 

§ 49S, LandhrdJa Right to proh'^ Improvemmts. ^- 
Many are of opinion that the landlord should have the * 
right of exercising a veto on the improvements. In the 
liiodified system which we venture to advocate the legali- 
ziEition of, in the absence of express agreements on the sub- 
ject, it does appear to us that, if the landlord's assent in 
liecessaty to determine what improvements shall be un- 
dertaken, there would be no use in legislating on the 
subjeeft at all, for his assent would simply amount to an- 
agreement to grant compensation; and we fear it wOuld 
limit the number of improvements considerably (y); and- 
if the tenant's claim be fairly adjudicated upon, the land- 
lord will not suffer from improper or unsuitable works 
being undertaken. Where notice is required, some pro* 
vision should be made in respect of absentee proprietors j 

(9) See M. Staunton (274) Q. 18 ; J. Qcdn (10S4) <^ 21-26. 
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substituting a notice read at the petty sessions of the 
district, and published in the county newspaper. 

§ 494. Preliminary Award whetherneceasafy,— The pre- 
liminary inquiry as to the suitableness, probable cost, and 
probable increase of value occasioned by improvements, 
appears to us an unnecessary and inconvenient procedure, 
purely speculative in its object, and utterly vain and use- 
less if the tenant shall have enjoyed so long as the com- 
pensating term. It is beginning the litigation too early, 
and its main object might be attained by fixing the maxi- 
mum amount of claim to be existing at any one period of 
time ; and the question, whether the improvements were 
really suitable and necessary, might safely be left a9 a; 
matter to be afterwards adjusted ; the improvements be- 
ing undertaken in the first instance at the peril of the. 
tenant(r). 

§ 495. Wlien Claim to be adjudicated on, — The improve- 
ments having been made, the next important question 
is, when should the claim in respect of them become 
the subject of judicial inquiry. It should be remembered 
that the claim is in itself not an absolute one, but provi- 
sional, and contingent on the tenant's possession being 
disturbed within the period of the compensating term ; 
and that any contested trial of this claim may in the end 
turn out. to have been an idle and useless inquiry, result- 
ing in nothing beneficial to either party, but a very con- 
siderable amount of animosity and expense ; besides, the 
claim, though never so accurately ascertained in the first 
instance, is subject to several conditions as to future events, 
which will limit and may destroy it, and cannot be fore- 
seen, and would require further and ultimate adjudica-> 

(r) See M. Staunton (274) Q. 12. 
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tion. On the other hand, it is unquestionably true, that 
the real nature and cost and value of the improvements 
would be more satisfactorily ascertained immediately after 
their execution than at a remote period of time, when 
the tenant's improvements may be fraudulently con-^ 
founded with the pre-existing improvements of the farm. 
§ 496. Contemporaneous Registry of, — The machinery 
of the Timber Acts suggests to us an analogy that appears 
to reconcile these difficulties in a way at once safe and 
practicable, without requiring the expense and vexation 
of a premature and possibly useless litigation, in ascer- 
taining exactly the extent of a claim that may never 
arise. It would appear to us more feasible to leave the as- 
certakinment and adjustment of that claim until it was to 
become operative and effectual ; but, in order to prevent 
any fraudulent or unfounded demands being made after 
the relation of landlord and tenant had ceased, and when 
the tenant was no longer under the constraint of policy or 
honesty, it would be well to require a contemporaneous 
record of the claim, and of the nature, cost, and value of 
the alleged improvements, the time when and where exe- 
cuted, and by' whom, the workmen employed, the time 
engaged, and the wages paid, the articles purchased, and 
of whom, and the price paid for each item, to be made 
in the office of the clerk of the petty sessiojis of the dis- 
trict, and verified by the oath of the claimant, with that 
pf any other person, and to be open to the public in- 
spection, and read aloud at petty sessions, or advertised 
in the county newspaper. This, without unnecessarily 
constraining the freedom of action and the enterprise of 
the tenant, would be a wholesome check on fraudulent 
and unfounded, or after-thought claims, got up when the 
relation had ceased. It would afford full opportunity to 
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the seyeral proprietors to inyestigate the truth of the re- 
gistry; and means might be given any landlord desiriag 
to question or impeach it, to do so ixi a summary way, 
by an appeal to whatever tribunal may be fixed upon as 
competent to deal with such questions, or to call for pror 
duction and verification of vouchers before the olerk of 
the peace of the county. In order that the registry might 
be full and complete, and at the same time that no tedi- 
nioal defects should invalidate it, printed forms of par- 
ticulars might be prepared and filled up by the clerk of 
the petty sessions. 

This specification and registry should be m^de within 
a given period of time, say six months after the com* 
pletion of the alleged improvements ; and it should be con* 
sidered as nothing more than a public contemporaneous 
claim, verified by oath as to its accuracy, open to im- 
peachment, and available afterwards as a test of the ex? 
tent and bond Jide9 o{ the demand made, when the tenant 
desires to make effectual his inchoate claim; and it is not 
so probable thart fraudulent or unreasonable claims mil 
be put forward while the friendly connexion of landloid 
and tenant is subsisting, though, when broken off^ it is 
generally to be expected. It might be fair that any wil- 
ful misstatement in his specification should involve a 
total forfeiture of the claim. There would, no doubt, 
be difficulty, in some instances, in ascertaining the value 
of the improvements at a considerable distance of time, 
if the registry were not examined into at the period 
of their execution; but in the vast majority of cases -it 
could easily be determined, as where necessary buildii^ 
are concerned, or drainage effected on a proper iplan and 
pCQcess; and in other cases, where there «ould be no 
doubt Ahat <tbe thing was done, and was an improvement. 
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we apprehend there would be no serious impediment in 
the way of a fair and satisfactory adjustment(«). When 
the question to be solved is, whether the agriculture of the 
country is to be improved, and the occupying tenants af- 
forded a fair opportunity of locating themselves in decent 
habitations, and living in a state of comfort and civiliza- 
tion, instead of abject poverty and almost barbarism, 
shadows of occasional inconveniencies, which at most 
would arise but once, at the expiration of the tenancy, 
should not deter the Legislature from entering upon a 
path of justice and good policy. 

§ 497. Fined Ascertainment, — Under such a plan as we 
have suggested, it does not occur to us that it would be 
necessary to fix any exact time for the final ascertainment 
of this claim, while the tenant continued in actual occu- 
pation; though it might be convenient to limit it to a 
reasonable time after the occupation had ceased. 

§ 498. Adjudicating Tribunal. — Another question, 
which appears to have occasioned some embarrassment, 
is the choice of the tribunal by which this claim is to be 
adjudicated upon. The Government bill selected a body 
of paid inspectors, or sworn appraisers(^), which would 
appear to us to involve an unnecessary addition to the 
taxation of the country, and would place parties too 
much at the mercy of an irresponsible valuator. Others 
would propose, that the inspectors of drainage should be 
inspectors of improvements ; but this will require a con- 
siderable addition to their number and districts ; others 
would propose a barrister, with a tenant valuer as an as- 
sessor, than which no worse tribunal, we believe, could 
be imagined; others would assign this duty to the assis- 

(0 See M. Staunton (274) Q. 9. 

(0 See Rev. B. MacanUy (114) Q. 81. 
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and, very poa^Uy, zieTier sjbiw a 4raiH miid^ lA his li&- 
ti^, ^or J^nows s^pr^ UuMii tke wip^ ^f Mr. S«»ith of 
De^pston ; others would propose eompulsory {MrbitnMtioQ, 
and mi ^Q(lpire selected by ballot from a paooi prepared 
by th^ s^^riQ*. As to arbitrators, the difficulty is, that, 
if ci^aeii from lagal men, they are ignorant of agricultu- 
ral ^natters; aii4 if selected from those acquainted with 
a§ricultur0, they are partisans with either party ; and after 
th^ mon9trou8 decisions which have been sometimes made 
by men in that rank of life (witness the case of Bennett <?« 
Duke lof Bedford, where an umpire awarded £635 1 1 Is, 4d. 
to a tenant* of a farm of 847 acres, let at £300 per annum 
in 1831, and reduced in 1835 to £370), we fear that k 
would be a very hazardous measure to bind the parties to 
a compulsory arbitration. However, wher,e the parties 
cannot agree as to the amount, and they are content to 
abide by the result of a voluntary wbitratipn, it certainly 
should be left open to them to do so ; but it would be 
well that the umpire was selected before the arbiteation 
commenced. But where the parties will not agree to an 
arbitration, the best tribunal, in our humble judgmeat, ia. 
that which determines the amount of compensation in ajA 
other dvil rights and wrongs, in trespass cases, libel^ 
slander, compensation £&s roads, that is^ the sheriff and* a. 
jury on the spot; heing the tribunal that, after alK-seenHW 
the suppott of the public, and carries the confidence ot 
all clashes, and whose decisions, in cases of enoi or extm- 
vagancet are open to the correction of an imp«rti%l tiibo^ 
nal, to which an appeal might be made cheaply and ox« 
peditiously^ 

(«) See J. Tuljy (621) Q. 6jB. 
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CHAPTER Vfll. 

PAYMEl^T OF THE (JOMPENSATION. 

0<memmemt Proposal as more emiitffbie, 

fo fmnnsr of Payment. 001. Cases of severed Interme' 

500. Payment by Debentures diate Ovmers. 



SscT#490. Government Proposal as to Manner of Pay- 
mentof, — ^The Ooxremment bill of 1860 iatend^d to pro- 
vide that 4;he kodlord should be required to pay the 
amount awarded to the tenant on the deUv^ery of the 
possession, and that, in default of such delivery of pod- 
session, after making a tender of the amount, and lodg)- 
ing it in Gpurt, then, and not othermae, the landlord was 
to be at liberty to bniig sm ejectmehl. Tbe l^ndloid, 
howerer, might serve a notice on the tenant, allowing 
him to remain in possession as a tenant from year tQ year 
ma die terms of his former holding, or for a f^irther term 
of years, 00 as to make up the compensating term ; but 
otherwise, fU^ the end of the teim, the tenant might give 
up the possession, and maintain an aetioJOL against the 
landbrd for the sum payable for eompensa^n. The 
<;laim for oompensation would tfai^ be made io operate as 
a suspeneion of the Ismdlord's right to the possession of 
his hxkA. \ and whether he were tenant for life or in |ee, 
whether opulent or incnmbered, would be required to 
pay down the value of imprc^ements made cipon his pro» 
perty without his consent. It is true he might give no^ 
tice, allowing the tenant to continue in possession for a 
further term ; but in the ease of a» ineligiUo tenanf^ ov 
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of some pressing necessity for resuming possession of the 
land which he had parted with for a limited period of 
time, it is certainly a strong measure to declare not merely 
that the tenant shall impose a debt on the estate, but that 
he shall convert that debt into a mortgage, and consti- 
tute himself a mortgagee in possession. We fear that 
this would be giving an undue hold over the estate, 
and goes somewhat beyond the measure of justice to the 
tenant. 

§ 500. Payment by Debentures more equitable. — The 
principle of the Drainage Acts appears to us more just 
and convenient ; the tenant making voluntary improve- 
ments to obtain a charge on the inheritance, which, if the 
proprietor was but tenant for life, or unable to advance 
the money, might be secured by a debenture, to be coii- 
stituted a first and paramount charge to all others, and 
entitling the tenant to a yearly annuity for a given num- 
ber of years, sufficient in the aggregate to repay the en- 
tire expenditure, and say five per cent, interest, by an- 
nual payments. So long as the tenant was in possession 
he should be supposed to pay himself, but on his eviction 
he would become entitled to an annuity for the residue 
of the compensating term. This debenture x>f annuity 
might be made redeemable at its value, and in the gene- 
rality of cases the incoming tenant would be apt to put- 
chase off the debenture, and in such case should be en- 
titled to the charge, as if he had been the improver. 

§ 501. Case of ^several intermediate Owners. — But as 
there might be several owners intermediate between the 
immediate landlord Knd the proprietor of the fee, the 
Government bill of 1850 very properly provided, that in 
case of a tenant for life or other limited estate paying the 
compensation, he should be entitled to recover against his 



Digitized by LjOOQ IC 



«0itVAinr AND cpTCLUsioir. 429 

successor 8o much of the amount as his own further -eo- 
joyment of the lands, subsequent to the payment, should 
not have ccHnpenaated him for.^ This appears, however, 
a much more compilicated plan than that of a simple de- 
benture, payable by the immediate reversioner of the te- 
nant for the time being; which would, by its own mere 
operation, accurately adjust the burden of contribution 
between the ^several successive owners of the reversion, 
in the assumed event of their estates falling successively 
into possession before :the prescribed period of dompen>- 
sating enjoyment had fully run. 



CHAPTER IX. 

SUMMARY AND CONCLUSION. 

Wjr have thus far attempted, imperfectly we feel, to bring 
together the actual law affecting the important relation of 
landlord and tenant, and the subject of fixtures and te- 
nants* improvements of the land, and endeavoured to ex«- 
em|dify its actual working, its defects, and the suggested 
iconedies for its amendment, as far as possible, from the 
evidence and experience 'Of others more competent tham 
ourselves ; and we claim little credit b^ond thait of a care* 
ful selectioQ and ^position of the details of a very (wide 
and embarrassing subject. ^Our object was less to advocate 
or oibrtrude any pajutioular views of our own, tiian to )fm> 
nish well-authenticated &cts, «and safe materials of I^is*- 
lation, ibr those whqse pirofrince it is to deal with tliose 
matters, but whose leisure, opportunities, or education may 
not admit of their wading tiirough the immfHifle mw of 
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law and facts, Statutes and reports, in which the subject - 
is mixed up. 

We think we have • amply justified our statement that 
the present state of the law of landlord and tenant, though 
-it contains much that is admirable, is yet open to many 
serious objections ; that it is not so well adapted to the 
present frame of society as it might be, nor calculated to 
induce that amount of security and confidence which 
landlord and tenant should mutually place in each other, 
and thatfidelity to the terms of an expressed or understood 
contract, which would encourage the proprietor to confer 
upon the occupier a more substantial and durable interest 
in the soil, or encourage the tenant freely to expend his 
capital and labour in the development of its resources ; 
that the impediments to leasing powers arising from set- 
tlements and incumbrances, and the personal incapacities 
of the proprietors, and the policy of the Mortmain Acts, 
are injurious, and obstructive to the introduction of an im- 
proved system of agriculture, and to the reclamation of our 
unprofitable wastes and mountains, or the increase of com- 
mercial and manufacturing enterprise : and that the variety 
and uncertainty, and technicality, of these powers of leas- 
ing, call loudly for simplification and consolidation (t?). 

We have ventured to call attention to the material ele- 
ments of an improvement lease, the necessary compen- 
sating teTm(w), the fair and reasonable rent, and the seve- 
ral methods proposed for its ascertainment(^) ; and also in 
reference to the very important subject of the abatement 
or adjustment of the rent to the fluctuation of the prices 
of agricultural produce, and consequently of the value of 
land, we have considered the topic of corn-rents, as 



8 



©) See chap. iii. p. 22. (x) See chap, v, p. 66. 

\w) See chap, iv, p. 59. 
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adopted in Scotland, and also in England and Ireland, in 
reference to particular kinds of rents(y). 

The taxes and assessments on the land, as between 
landlord and tenant, and especially the tithe rent-charge, 
the poor-rate, and the county cess, we have noticed 
chiefly with a view of embodying what appeared to us 
to be sound public opinion on their principle und opera- 
tion, and to show how far the policy of the Legislature 
has been effectuated in respect of them(<2:). 

We have noticed the usual reservations in leases, the 
royalties, mines, and minerals, and turf bogs, in order to 
show what inconveniencies result from the present state 
of the law, especially in respect of the right of cutting 
turf, which constitutes so very important a topic in coun- 
try affairs(a). 

In the same connexion we have treated of the Timber 
Acts, and endeavoured to explain their enactments, their 
policy, and the causes of their comparative failure and 
inefficacy , and suggested some slight amendments in their 
details. We have dwelt upon them the more carefully, 
as statutable recognitions of the tenant-right to compen- 
sation for improvements(6). 

After considering the law of estovers and emblements, 
and the right to the away-going crop((?), we have touched 
upon the subject ofagricultural fixtures, and endeavoured 
to show the partiality and impolicy of our law on this 
subject, and the obvious necessity for legislative inter- 
ference(6?). 

The subject of fences and boundaries of adjacent pro- 
perties, and the evils of intermixture and uncertainty of 

(y^ See chap. vi. p. 86. (b) See chap. ix. p. 121. 

(z) See chap. vii. p. 98. (c) See chap. z. p. 144. 

(a) See chap. yuL p. 115. (d) See chap. xL p. 189, 
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rights as to land, have been also touched upon suffi- 
ciently, we trust, to show that some less expensive and 
cumbious mode of procedure for determining disputed 
rights as to boundaries (an essential preliminary to im- 
provement), should be legalized(6). 

On the subject of repairs, we have contrasted the rule 
of our law with that of the civil law, and the mere bring- 
ing the two into juxtaposition, we apprehend, will be 
sufficient to make the comparison very unfavourable to 
our system(/). 

The subjects of cultivation {ff), waste, and burning of the 
land(A) have been treated chiefly with a view to show the 
total inadequacy of the law to prevent or even to punish 
the breach of any contracts or covenants, or obligations of 
statute law, in respect of them, in a manner sufficiently 
prompt, certain, or inexpensive for the exigencies of the 
case; and that its present inefficacy offers irresistible 
temptations for the misuser and destruction of the land^ 
and materially impedes the introduction of a better sys- 
tem of cultivation. 

The subject of assignments has led us to bring under 
notice the fraudulent and dishonest practices counte- 
nanced by the present state of the law on this subject, 
and which loudly call for a legislative remedy upon 
every principle of honesty and sound policy(^*). 

When treating of the Acts against subletting, ■ we were 
naturally led to state what we found detailed as to the 
system of middlemen, and the ruinous subdivision of the 
land which formerly prevailed ; but at the same time, to 
notice the counteracting effects of the poor-law^ which 

(e) See chap. xii. p. 144. (h) See chap. xv. pb 164. 

(/) See chap. xiii. p. 166. (i) See chap, xvi. p. 176. 

(g) See chap, xiv; p. 168. 
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appeared to us to render any further legislative inter- 
ference upon thQ subject unnecessary, unless, perhaps, in 
some mere matters of detail(A). 

The subject of conacre and cottage allotments led ua 
partially into the consideration of the condition of the la- 
bouring classes, and the wretched system which formerly 
prevailed, and, to a great extent, still continues, in respect 
to the sustenance and habitation of the cottier tenants, 
which, though impossible altogether to remove, so long 
as the market for labour is so inadequate to the supply^ 
and so inconstant and occasional, and the wages of labour 
so unremunerating, is, perhaps, capable of considerable 
alleviation, if proper security were held fqrth to those 
who would be willing to erect and locate them in more 
suitable dwelling-houses, with adequate allotments(Z). 
This subject is one of paramount importance at present in 
the wretched condition of the tenantry, and, though not 
prepared to enter now more fully into it, we believe the 
care and attention of Parliament would be most benefici* 
ally bestowed, and is much needed, upon the conacre and 
allotment system. 

In considering the remedies which the law professes to 
provide the landlord with, we have had occasion to treat of. 
the usual covenants and conditions in leases, on the breach 
of which a forfeiture of the tenant's interest results, and of 
the very great complexity and difficulty in which the law 
of covenants and conditions is at present involved, their 
almost utter inefficacy, and the necessary practical result 
of their almost total non-observance(m). We have simply 
endeavoured to enforce this obvious truism, that whatever 
rights and remedies the law thinks fit to confer upon the 

(k) See chap. xvii. p. 182. (m) Seephap. zix, p. ^08. 

(/) See chap, xviii. p. 197. 

if 
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proprietor should be substantial and available, and nofr 
ilhisoiy and unreal ; that, if the powers are too extensive^ 
they should be curtailed ; but the residue should be gua- 
ranteed so effectually that no encouragement shall be of- 
fered to wanton litigation, and no disappointment await 
the vindication of injured rights ; results which are mis- 
chievous to all parties, and to the pubUc especially. 

With respect to the ordinary remedies in case of non- 
payment of rent, after glancing at the different apprecia^ 
tion and characteristic value of each(n),we were led to con- 
sider the most ancient and summary remedy of distress ; 
and we have felt it to be our duty, on the one hand, to ex- 
pose some of the many enormities which are practised un- 
der cover of it, and its great susceptibility of being abusedt 
and, on the other hand, the modem antidotes which the 
Legislature, no doubt with the best intentions, has pre- 
scribed to counteract its evil effects, but so as practically 
to render it utterly nugatory, a snare and a delusion. 
Feeling that the law of distress, in its present extent, is 
unsuited to the character of the times, and has so far lost 
the moral sympathy of the public, which is, after all, the 
only sure guarantee of any civil remedy, — that proprietors 
are generally unwilling to resort to it, but are yet reluc- 
tant to abandon it, — that it has, in fact, been rather kept 
in terrorem than brought into actual exercise, — and at 
the same time feeling that the time has not yet come for 
its total abolition, — we have ventured to direct attention 
to the system of sequestration in Scotland, as iumishing 
a precedent that has undergone the test of experience 
among a shrewd and practical people, and as recommend- 
ing itself by substituting for the arbitrary and irresponsi- 

(») See chap. xx. p. 21^. 
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ble power of self-redress, the interposition of a calm and 
indifferent tribunal ; and, on the other hand, by dispens- 
ing with the treacherous machinery of warrants and no- 
tices, and replevin bonds, which practically reduce the 
apparently exorbitant power of the landlord to a remedy 
that it is almost impossible to pursue legally, and still 
more difficult to pursue effectually, from the general in- 
solvency of the bail in replevin(o). We have also en- 
deavoured to show the impolicy of the repeal of the 
enactment enabling the distress of growing crops(/>), a 
proceeding most humanely, but, we fieel, rashly underta- 
ken. The propriety of fixing a narrower period of limi- 
tation to the right of distress, as to arrears, we have also 
thought it right to suggest( j). 

As to the remedy by ejectment for non-payment of 
rent, we have endeavoured to show that it has wholly 
departed from the original and reasonable object of such 
» proceeding, and that in fact it has become exaggerated 
into the precision and formality of an ejectment on an 
adverse title, with all the difficulties of proof and particu- 
larities of service of absent parties and creditors, which 
renders it practically inefficient for its legitimate object, 
to enforce the rent or regain the possession. For such a 
purpose one would suppose it were sufficient for a landlord 
to prove the state of the rent account, and the fact of a te- 
nancy subsisting between him and the tenant, without re- 
quiring the intervention of mortgagees not in possession, 
and absent parties, to contest the point ; and it appears to 
be against all public policy to encourage the interposition 
of third parties, whether they be creditors or not, between 
a landlord and his tenant; or, in other words, to facilitate 



S' 



o) See chap, xzi p. 219. ' (9) See p. 246. 

\p) See p. 222. 



Digitized by VjOOQ IC 



43& SITMMABT AKD COKCLITSIOir. 

the incumbering of leasehold properties, or permit such 
intervenients to disturb the harmony and simplicity ot 
the relation, or impede the free transfer of the land from 
incompetent to competent hands(r). We have stated our 
conviction that the only question, in ordinary cases, which 
should be left open in such an ejectment, is the state of 
the rent account, which should be taken summarily and 
cheaply, and that possession should immediately follow. 
We have attempted to show the impolicy of denying this 
right of ejectment under the Statutes, in cases of parol 
tenancies(«), and superinducing the necessity of annual 
notices to quit(^), and the expediency of dispensing with 
the technical existence of a strict reversion under the 
Ejectment Statutes(tt). 

On the subject of overholding tenants, we have shown 
that the statute law, though adequate in England and 
Scotland to prevent reckless and wanton resistance and 
litigation on the part of pauper tenants, is wholly ineffec- 
tual in Ireland, and is a cause of much fraud and irregu- 
larity (v); and, after considering the remedy in case of 
deserted tenements(w), we, lastly, were led to notice the 
jurisdiction conferred on the assistant barrister's courts 
in respect of matters of title, with a view to call attention 
to the unimpeachable, testimony of the most competent 
witnesses as to its impolicy and futility(^). 

In considering the difEcult subject of tenant-right, we 
have attempted, first, to ascertain the true nature and 
character of what is called the tenant-right of Ulster, its 
origin, value, and effects, and the impossibility of making 

(r) See chap. xxii. p. 250. (v) See chap, xxiii. p. 278. 

(«) See chap, xxiii. p. 268, {w) See chap. xxiv. p. 2S8. 

(t) See p. 254. (x) See chap. xxv. p. 291. 
(«) See p. 265. 
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it the subject of direct legislation ; and, at the same time, 
the impolicy of interfering with it where it is recog- 
nised and admitted(y). The tenant-right in respect of 
mere occupancy, founded not upon prescriptive enjoy- 
ment or indulgence, but inherent right, with its revo- 
lutionary doctrines of fixity of tenure and valuation of 
rents, we have noticed, for the information of those who 
may be ignorant of the objects of the Tenant League 
agitation in Ireland, rather to warn them of the embar- 
nuBsments in which the general subject is involved, than 
to confute or reason upon such wild and dangerous pro- 
jects(z). The consequences of this agitation are such as 
to lead every lover of peace and order to desire to remove 
from the mouths of such orators every plausible pretext 
for their agitation, and every semblance of injustice, by 
placing the question upon a fair and liberal footing. 

In treating of the tenant's right to compensation for im- 
provements made by his labour and capital, we have ex- 
pressed our conviction that it is just in the abstract; and, 
so far as fixtures, trees, and other additions capable of re- 
moval, may be equally just in its practical efiPectuation ; but 
that, if its accomplishment is to be attained by a compul- 
sory purchase of the improvements on the part of the 
landlord, or a retention of his property, the means of 
working it out are not, in the abstract, so unequivocally 
just, and cannot be claimed on principles of simple right 
and wrong. But, considered on the broader grounds of 
public policy, we have endeavoured to show that, while 
the present law is unjust in its principle, it is impolitic in 
its operation, and that the Legislature can set itself right 
by enunciating a law that shall be just in its principle, 

(y) See Part II. chap. L p. 299. (z) See diap. u. p. 831. 

2p2 
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and so confined in its practical working that it shall nol 
either be unjust or inconvenient in its effects, but from 
the tacit consent or indifference of the parties ; that the 
law shall recognise the tenant^s claim to be remunerated 
for his own improvements, unless he and his landlord 
think fit to stipulate otherwise(a). 

The necessity of giving the owners of entailed and of 
incumbered estates, and corporate property, greater faci- 
lities otenteiiug into band Jide contracts, in respect of 
improvements, we have also endeavoured to enforce(J). 
We have shown the bearings of this question upon Ireland 
especially, where improvements are mostly thrown upon 
the tenantry ; and that the present insecurity necessarily 
tends to retard the progress of amendment, which we all 
are so anxiously looking for. We have attempted to show 
the advantages which further encouragement might con- 
fer upon the condition of the. tenantry, and the security 
of the proprietary, and the peace and prosperity of the 
country (c). After considering the several kinds of im- 
provements for which compensation might be c\a,imei(d)y 
we have discussed the several standards of compensation 
suggested, and preferred those which have been already 
applied to existing improvements under the Drainage 
Acts, namely, the original value and cost of the works, 
reduced proportionately by the subsequent period of en- 
joyment(«). 

In canvassing the several plans for ascertaining the 
amount of compensation, we have ventured to submit, that 
any machinery that is not simple must be useless ; and that 
the mere complexity of multiplied notices, arbitrations, 

(a) ^e chap. iii. p. 856. id) See chap. y. p. 398. 

(b) See p. 380. (e) See chap vi. p. 406. 
(c; See chap. iy. p. 883. 
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awards, and examinationd-, would obstruct the best con- 
ceived plan. We have naturally looked back to the plan 
of our own Timber Acts, and conceive that it furnishes 
a safe and simple analogy ; that a mere contemporaneous 
registry of a full and detailed specification of the work 
done, and its expenses, of which all parties interested 
were duly advertised, and might, if they pleased, exa* 
mine and falsify, would be sufficient, until it were found 
necessary, by the tenant's removal, to have an adjudi- 
cation on a previously contingent and possible right; 
that any previous litigation would be premature, inju- 
rious, and probably useless, if the tenant remained in 
possession for the compensating term; that a claim 
made and registered, and verified by oath, while the te- 
nancy continued, and the transaction was recent, would 
not be so likely to be unfounded, and could easily be 
examined and tested, and afterwards furnish a useful 
check upon false demands(/). That its final ascertain, 
ment might be left to a voluntary arbitration, or the or- 
dinary tribunals of the country, a judge, or a sheriff and 
a jury on the 8pot(^) ; and that its payment might be by 
means of a debenture or annual rent-charge, prior and pa- 
ramount to all others, payable by the owner of the imme- 
mediate estate in reversion for the time being(^). 

In undertaking to present the bearings of so grave a 
subject for consideration, we do not presume to do more 
than suggest what appears to us to be the least objection- 
able proposal for its adjustment. Other plans, which ap- 
peared to us less eligible, we have stated, with a view of 
bringing them fairly under the notice of those who must 
judge for themselves, and will determine whether any 

(/) See chap. yii. p. 98. (^) See chap. ym. p. 427. 
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or either of them, are practicable^ safe, and likely to be 
beneficial to the public interest In their hands we leave 
the subject, having given them such assistance as we 
could, however feeble and imperfect. 

Without being insensible of the claims of our own 
profession to public support, and the immense national 
value of a central bar of educated and independent men, 
bound together by an honourable " esprU de corps,^ we 
have advocated the localization of certain matters of juris- 
diction now very much pertaining to the superior Ck)urt8 
of law and equity in Dublin, namely, in respect of reme- 
dies for rent and interdicts against misuser of property 
and abuse of the process of distress, matters essentially 
local in their nature, and requiring a cheap and still 
more a proximate remedy; these' we believe to be the 
true and legitimate subjects of local jurisdiction. Tet 
we confess that nothing but a strong conviction of its 
propriety induces us at the present time to hazard such a 
proposition, which many persons may naturally consider 
to be inopportune, when the temper of the times appears 
to be heated into a blind indiscriminating fury for 
centralizing government and localizing law. For our 
part, though indifferently advocating what we think to 
be right, we venture to dissent from the notion, that 
bringing law to every man's door is equivalent to bring- 
ing justice to itj and to express our conviction, that 
local Courts are suited to local matters of country affurs, 
and inferior Courts to the adjustment of the small and 
simple .occurrences of the peasant's life, but are wholly 
inadequate to do justice to the .details of mercantile 
transactions ; that to compel the suitor to resort to them 
is a mere denial of justice, and an open for fraud, perjury, 
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and chicanery ; that the undue extension of jurisdiction 
is not merely to choke the Court with business that it 
is incapable of discharging, to the obstruction of its legi- 
timate sphere of operation ; but to deprive the involun- 
tary suitor of that prompt and efficacious remedy which 
the improved machinery of the Courts of law at Dublin 
affi>rd, under the provisions of a recent Act of Parliament, 
for the amendment of process, which has given universal 
satisfaction to the mere an tile classes in Ireland. 

If it were kindred with our present purpose, we could 
show that the plan of the proposed measure for the ex- 
tension of the jurisdiction of the civil bill Courts is wan- 
tonly and mischievously to neutralize the whole value of 
that salutary and satisfactory change in the law ; and that, 
if the elements of a sound system of jurisprudence consist 
in speedy justice, satisfactory adjudication, and cheap ad- 
ministration, all three can be combined more nearly, and 
with less sacrifice to the public interest and the public 
purse, by an enlightened bench, an educated bar, an inv- 
proved official machinery, rendered still more available by 
a modified system of stamp duties, now about to be sacri- 
ficed altogether, than by lowering the present bench of as- 
sistant barristers to the standard of a body of obscure and 
localized seneschals, like those lately described by the 
Lord Chancellor of England in no very flattering terms(A), 
and to which they must necessarily descend, if the con- 
templated extension of jurisdiction takes place, and their 
increased duties are to be discharged at all, or by deprav- 
ing the bar in the process of time to the level of the 
half-educated and imscrupulous practitioners described by 
Lord Truro in terms such, that " a more frightful picture 

(h) See debate on County Courts Extension Bill, Times newpaper, 9 April, 
1861. 



Digitized by VjOOQ IC 



443 BimVAKT AlTD CONCLUSIOIT. 

of a base and abandoned race of profligate pracUdoneiB^ 
artist never painted"(t) ; and associating the idea of jiis« 
tice in the public mind with everything that is mean^ 
and low, and pettifogging. 

While travelling over this wide field of inquiry, we 
have in the foregoing pages endeavoured especially to 
bring under notice three matters as worthy of particular 
consideration in dealing with the land question in Ire- 
land, and which, even at the risk of being tedious, we 
recapitulate once more. These are,^r^, the enlargement 
of' statutable leasing powers, and the enabling parties 
having limited estates in the soil to enter into improve-^ 
ment contracts binding on the inheritance ; secondly^ the 
consolidation of the Statutes on the subject; and thirdlyy 
the simplification of the remedies between landlord and^ 
tenant. We desire to add a few concluding remarks on 
each of these topics. 

And first, as to the enlargement and asrimilaiUm cf lea»^ 
ing powers. We have found in no portion of the entire 
subject so general a concurrence of sentiment on the 
part of intelligent witnesses as on this; nor is it to be 
wondered at, when we reflect on the present social con- 
dition of Ireland; the vast tracts of uncultivated lands, 
which the system of strict entails and limited leasing 
powers have vested in successions of incapacitated persons 
for centuries, the ruinous course of management which 
the law prescribes during the minority, lunacy, or em- 
barrassment of the proprietor ; and the practical impedi- 
ments interposed by Statutes, miscalled '< Enabling Sta* 
tutes," to the improvement of waste and half-cultivated 
lands ; the inability of the landed proprietors generally 

(t) See Lord Brongham, same debate. 
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to oontribate largely to the improvement of their estates ; 
and the futility of expecting the tenant with capital to 
expend it, without the guarantee of a lease or the security 
of compensation or enjoyment beyond the life of the 
immediate owner. 

We do not profess, to believe that any mere extension 
of leasing powers, or encouragement of improvements, 
can extricate the landed interests in Ireland from the dif- 
ficulties with which they are struggling, almost without 
hope, — ^that it can restore life and energy to the wasted 
frame of society, or bring back the active and energetic 
people that have deserted the desolate and wild districts of 
the South and West, once teeming with a hardy popula* 
tion, to expend their energies on distant and more for- 
tunate regions. We do not think it can retrieve the ruin 
of our country gentry, no doubt, in many instances, occa- 
sioned by their own or their ancestors' past improvidence, 
but accelerated and enormously aggravated by the sud- 
den depreciation in the value of agricultural produce, 
which no foresight on their part could have anticipated, 
and the contemporaneous increase of the burdens on land, 
the appropriation of its entire annual produce, till pro- 
duction, proving useless to the producer, has ceased, and 
now the fee-simple value of the estate alone remains to 
be sacrificed to meet the cruel demands of imposts that, 
having consumed and annihilated the vital functions and 
reproductive powers of the system, now prey upon the in- 
animate frame they have deprived of life. We do not hope 
that it can redeem the bankruptcy of the small farmers 
and the country shopkeepers, which those best acquainted 
with the country seem to think is enlarging its sphere 
daily, and involving in universal ruin and destruction the 
whole population of Ireland, notwithstanding the delu- 
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sive cry, that the pressure was but temporary, that the 
symptoms of regeneration were appearing, that the traffic 
of the railway companies was developing itself, and the 
number of paupers diminishing. Those who have looked 
more closely, and perhaps more disinterestedly, into the 
subject, can see that whole counties are becoming desolate 
wastes ; that the aristocracy, and magistracy, and gentry, 
are descending steadily, and disappearing fast ; their es- 
tates, the provisions of their families and their creditors, 
are being sold at eight and nine years' purchase, which 
thirty years ago might have brought twenty to twenty-five 
years' purchase ; that the railway traffic of the South and 
West is chiefly swelled with the tide of emigration, carry- 
ing away the bone and sinew of the country, everything of 
skill, and strength, and capital, and enterprise, that pesti- 
lence and famine had left us, leaving behind the old, the in- 
firm, and the idle, to stock our workhouses. We know that 
mere legislation upon this point cannot reach evils so ex- 
tensive and deep-seated ; but these considerations suffice to 
show that any course of legislation which has a tendency 
to promote employment, to develope the resources of the 
land, to encourage the outlay of capital, and to render life 
and property more secure, should at least command the 
serious attention of Parliament. We would not propose 
to compel men to make contracts ; to permit or to facili- 
tate the making of them is another thing, and fairly within 
the province of wise legislation. If tenants for life, and 
many other persons at present incapacitated by law, should 
be empowered to make certain defined contracts binding 
on the inheritance, and proper precautions were adopted 
to prevent fraud and collusion, the impulse that might be 
given to employment in Ireland would, we anticipate, be 
such as to remove, in the course of time, many a welU 
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grounded cause of complaint, and to effect more for the 
pesLoe and prosperity of the country than ever has beeu 
or ever can be done by the accumulated mass of modem 
Acts of Parliament. 

The statesman honestly desirous of raising Ireland 
from her present degraded and desolate condition has, in 
the present aspect of her affairs, an opportunity afforded 
him, that may never occur again. From evil good often 
springs. In the social disorganization we have just alluded 
to are presented the materials of entire reconstruction, 
and in the distant horizon may be discovered the dawn 
of great and certain improvement. The administration 
of the poor laws by local boards has induced, in many dis- 
tricts, habits of order and regularity, and business, amongst 
country gentlemen; formerly unknown. The prosperity 
of the higher classes has become indissolubly interwoven 
with the condition of the labourer. The embarrassments of 
their families have created amongst the younger branches 
of the gentry a laudable desire for employment, and re* 
liance on individual exertion. Emigration, and the depre- 
ciation in the value of agricultural produce, have caused 
a cessation of that excessive competition for land, which 
was an evil of great magnitude and embarrassment. The 
cry for fixity of tenure is gradually dying away. The 
lines of railway already opened,^ and in rapid progress 
towards completion, must of necessity introduce improved 
habits and opportunities for industry among the districts 
they traverse ; and the prospect of the establishment, at 
no distant day, of a transatlantic station in some of our 
western or southern ports, which no private interests can 
ever prevent, however they may impede, is hailed as the 
commencement of a new era in our history. 

2a 
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In shorty the case of Irehnd is urgent ; delay is dan* 
gerous, the time for trying a new policy favourable ; 
and may we venture to predict, that the statesman who 
has the ^courage to attempt it will certainly succeed. 

Next, 93 to the expediency of consolidaiing the Statutes 
affecting the relation of landlord and tenant, instead of 
adopting the plan of proceeding which successive govern- 
ments have pursued, of introducing a series of Acts for the 
purpose of supplying defects in the law, without harmony 
or system, we have ventured to submit that it would, for 
many reasons, be more advisable at once to attempt a 
consolidation of the entire code. We do not advocate the 
introduction of fanciful experiments ; on the contrary, .we 
desire but few changes, and such only as have stood the 
test of experience in England and Scotland ; we do not 
think that the relation of landlord and tenant can be le- 
formed by fine-spun theories ; and are impressed with the 
wisdom of the remarks of our countryman, Edmund 
Burke, ^' that it is with infinite caution that any man 
ought to venture upon pulling down an edifice that has 
answered in any tolerable degree, for ages, the common 
purposes of society, or of building it up again withoiit 
having models and patterns of approved utility before 
his eyes/' Such models and patterns we do possess, in 
many of the regulations affecting the relation of laftdkml 
and tenant, which are enforced by law in Scotland, and 
noticed in the foregoing pages ; and the local customs of 
England, recognised by law, furnish likewise materials 
capable of useful appUcation. 

All statutable powers with respect to leasing and mak- 
ing improvement contracts might readily be contained 
in one Act; the remedies of both landlord and tenant in 
another ; and thus twoStatutesmightbemade to supply the 
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place of upwards of one hundred (*); and we believe that 
such a consolidation would confer incalculable benefits on 
the community. It is difficult even for professional men 
to separate those Acts which are in force from those which 
are repealed or have expired ; clauses of a public nature 
are often contained in Acts purporting to be merely local ; 
and provisions of permanent force, in Statutes which, by 
their titles, profess to be merely temporary(Z) ; and the 
majority of landed proprietors are ignorant of the powers 
which they even at present possess for the development 
of the resources of their property. The execution of the 
task would, no doubt, require time and care, caution 
and skill. No man can doubt for a moment, that if the 
law were so digested, it would be the greatest pos- 
sible improvement on the present system. The landlord 
and tenant code should, we think, be complete in itself; 
and one of the chief objections which we entertain 
towards an Act at present in progress through the 
Houses of Parliament, for the consolidation of the civil 
Irill code, is the very inconvenient introduction of clauses 
for the recovery of rent and possession, which had much 
better be embodied in a well-digested system of Statutes, 
regulating and solely conversant about the relation' of 
landlord and tenant. We cannot better conclude our 
remarks on this part of the subject, than by a quotation 
from Lord Coke : — " To make one plain and perspicuous 
law, divided into articles, so as every subject may know 
what Acts be in force and what repealed, either by par- 
ticular or by general words, in part or in the whole, or 



(Ar) See Mr. Furlong's valuable (/) See preface to Gabbett's Digest 

Treatise on the Law of Landlord and of the Irish Statutes. 
Tenant in Ireland. 
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what branches and parts abridged, what enlarged, what 
expounded, so as each man may clearly know what and 
how much of them is in force, and how to obey them ; it 
were a necessary work, and worthy of singular commenda- 
tion, which His Majesty, out of his great wisdom and 
care to the commonwealth, hath commanded to be done." 

And lastly, as to the necessity for simplifying the reme- 
dies. In the foregoing pages we have omitted no oppor- 
tunity of pointing out the demoralizing effects on the 
Irish peasantry of the present uncertain condition of the 
law. We believe that to this one source may be traced 
most of the unsettled notions as to property, and its rights 
and duties, and the agrarian outrages that have disgraced 
the country ; and are persuaded that no substantial im- 
provement can be effected for the people until the prin- 
ciple i9 recognised in its fullest integrity, that the vindi- 
cation of rights should be speedy, cheap, and certain. 
Many persons are impressed with the idea that it would 
be inexpedient to facilitate the landlord's remedies, and 
that no practical evil, but rather a benefit, results from 
the state of the law and technicalities unconnected wi& 
the merits of the case making the recovery, of rent expen- 
sive and difficult, and rendering many of the statutable 
remedies worse than useless. Others attribute to this 
condition of the law the laxity of principle among the 
tenantry in most districts of the country, the utter dis- 
regard of covenants, and the litigious opposition to just 
claims, which the records of the Insolvent Court so fear- 
folly attest. 

If we can credit our ancient legal authors, the inhabi- 
tants of Ireland were at one time faithful to their engage- 
ments, and trust-worthy in their dealings. It might be 
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interesting to trace the causes which have wrought so 
great a change amongst them ; and perhaps it might be 
found that the people were not so much to blame as their 
rulers ; that the policy of governments being at one time 
to favour landlords, and at. another time tenants, instead 
of treating them both indifferently, as mutual parties to 
a contract, equally deserving of consideration, has resulted 
in complaints, on the part of the tenants, that they are left 
almost without rights, and, on the part of the landlords, 
that they are left almost without remedies. However 
this may be, certain it is that the legislation of modern 
times has not tended to improve the morality of the peo- 
ple, or to make them more regardful of their contracts. 

Lord Ooke tells us that, in his time, there was no na- 
tion in the world greater lovers of justice than the Irish ; 
** which virtue," says he, " must of necessity be accompa- 
nied with many others; and besides," he adds, " they are 
descended of the ancient Britaines, and therefore the more 
endeared unto us"(m). And Sir John Davies, who was 
attorney-general of Ireland in the reign of James I., and 
an Englishman, bears similar testimony, and, writing in 
A. D. 1612, says, "There is no nation of people under 
the sun that doth love equal and indifferent justice better 
than the Irish/* 

The materials for making the people of Ireland what 
they were when Coke and Davies wrote, still exist. An 
accumulation of misfortunes, and a succession of unfa- 
vourable seasons, have softened the tempers of men's 
minds, and prepared them to receive with gratitude any 
measures calculated to relieve them. Amongst such we 
rank foremost a well-digested measure for the adjust- 

(m) See 4 Institute, p. 849. 
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ment of the land question, and the regulation of the law 
of landlord and tenant. And we shall esteem our time 
not unprofitably spent, if those upon whom the duty of 
legislating on this question may devolve, shall discover 
in what we have written any suggestions worthy of their 
consideration. 



THB END. 
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